




tory practices, however, may have some impact on a utility's rates. While

the main focus of this paper is on state commissions, a U. S. Supreme Court
decision involving the Federal Power Commission is instructive.139

The NAACP had requested that the Federal Power Commission adopt

rules concerning employment discrimination practices and complaints. The
FPC refused, citing a lack of jurisdiction. The Supreme Court ruled that
the inclusion of the phrase "public interest" in the Commission's legislation
did not constitute a directive to eradicate discrimination in general. However,
the Supreme Court also ruled that the Commission should consider the effect
of discriminatory practices on the rate processes. The Court suggested the
following potential rate concerns:

(1) Duplicative labor costs incurred in the form of back pay recoveries
by employees who have proven that they were discriminatorily denied
employment or advancement, (2) the costs of losing valuable govern-
ment contracts terminated because of employment discrimination, (3)
the costs of legal proceedings in either of these two categories, (4) the
costs of strikes, demonstrations, and boycotts aimed against regulatees
because of employment discrimination, (5) excessive labor costs in-
curred because of the elimination from the prospective labor force of
those who are discriminated against, and (6) the costs of inefficiency
among minority employees demoralized by discriminatory barriers to
their fair treatment or promotion.14 0

There were no dissents, but one of the two concurring opinions warned of
the speculative nature of items 4, 5 and 6 on the list.1 ' Items lacking a
proper evidentiary basis cannot be made the basis of a rate decision.

The decision has many interesting facets. As the concurring opinion
states, the majority makes at the least the initial assumption of a prima facie
case for Commission jurisdiction over the variety of expenses mentioned, such
as inefficiency or speculative loss of contract. Such detail in expense analysis
is not common in the decisions reviewed here, but it does suggest the scope
of the matters potentially covered by a logical extension of currently-accepted
expense analysis. Another intriguing facet is the manner in which the Court
resolves the issue. The technique is one commonly used in this area, but one
which is incapable of precise application and limitation on Commission
authority. The Court said that the Commission

is authorized to consider the consequences of discriminatory employ-
ment practices on the part of its regulatees only insofar as such conse-

139 NAACP v. Federal Power Comm'n, 96 S. Ct. 1806 (1976).
140 Id. at 1810.
141 Id. 1812.
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quences are directly related to the . . . establishment of just and reason-
able rates... .42

This gives the Commission potentially broad authority, as many other cases
suggest in this paper. When an employment practice has a rate impact, the
Commission can control its effect on the rate processes. The potentially broad
approach makes the distinction between wages and salaries in the cases
mentioned above even more tenuous. The third facet of the case is primarily
one of caution. While the Court speaks as though rates were the key point
throughout most of the opinion, it also states "in the case of the Power and
Gas Acts, it is clear that the principal purpose ...was to encourage the
orderly development of plentiful supplies of electricity and natural gas at
reasonable prices."'' The Commission would thus have more than rates as a
basis upon which to promulgate rules concerning employment discrimina-
tion. State legislation usually covers quality of service, so it is arguable, by
analogy, that state commissions would have yet another basis for rules on
employment discrimination.

Two state decisions have rejected the claim that they have jurisdiction
over such employment practices, while the District of Columbia has found
such jurisdiction. One state rejected jurisdiction on the grounds, in part,
that the commission is not enforcing general concepts of the public interest
and that jurisdiction was placed by the legislature in the human relations
agency.' Another rejected jurisdiction, in part, because other agencies had
been granted such jurisdiction and because no effect on operating efficiencies
was demonstrated in the evidence.' 5 The District of Columbia Commission
accepted jurisdiction, in part because of their statutory authority to promote
the public interest. As part of the remedy, an affirmative action plan was
devised to be administered by the commission.'

The issue is an intriguing one, for if a commission is found to have
jurisdiction, the impact on labor relations could be quite large in some situa-
tions. Among the issues which are related would be promotion, discharge and
discipline, seniority systems, and, of course, wages. With the passage of the
1964 Civil Rights legislation, the matter is clearly not preempted by the
NLRA.' States were authorized to create their own agencies. With the pre-
emption question removed, the issue must turn on the particular organic

142 d.
143 Id. at 1811 (Emphasis added.)
'44 NAACP v. Pennsylvania Pub. Util. Comm'n, 5 Pa. Commw. 312, 290 A.2d 704 (1972).
45Pacific Gas & Elec. Co., 87 P.U.R.3d 270 (Cal. Pub. Util. Comm'n 1971).

'46Potomac Elec. Power Co., 83 P.U.R.3d 113, 147 (D.C. Pub. Serv. Comm'n 1970); peti-
tion for reconsideration, 84 P.U.R.3d 236, 246 (D.C. Pub. Serv. Comm'n 1970).
147 Vee 42 U.S.C. §§2000e-2000e(15) (1970), as amended, 42 U.S.C. 2000e(16)(17) (1973).
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legislation of the agency. To the extent that operating expenses or service
efficiences of the type already mentioned here could be demonstrated, it
would be difficult to find that the commissions do not have at least some
jurisdiction. The difficulty of meeting whatever burden of proof was mandated
might mean that the jurisdiction was one that was only occasionally exercised.
However, jurisdiction over rates, with the resultant investigations that are
made, is not a very narrow jurisdiction.

The problem here is one that is common to most of the questions con-
sidered. If one can demonstrate a rate or service impact, then it should be
presumed that the commission has that particular jurisdiction. Normally, the
showing of a rate or service impact may not go to the heart of all of the other
issues sought to be raised. For example, showing the wage impact on operat-
ing expenses allows the commission to rule on the expense issue, but not on the
contract that created the wages. The converse may also be true. If one can
show a rate or service impact, the commission may be the only agency with
jurisdiction on that issue since the legislature presumably gave the com-
mission exclusive jurisdiction. On matters such as discrimination, in the
absence of general statutory authorization, the commissions may not be able
to promote a general public interest, but only that specific public interest
which gave rise to their original creation.

C. Employee Protective Clauses
The final topic in this section concerns the state cases involving protec-

tions given employees in the event of mergers or divestiture. At the federal
level, special clauses ordered by the commissions or courts are common,
under Interstate Commerce Commission legislation, for example.14 The
California commission cases appear to be the leading ones at the state level.
In those cases, the commission has conditioned permission to abandon a
service on the requirement that adversely affected employees would receive
employment protection and benefits, and has approved specific clauses to
that effect. The commission sought to distinguish the requirement from any
concern with wage negotiations or conflict with the NLRA 4 The purported
distinctions are not altogether clear. The cases are important, despite their
uniqueness, to demonstrate the potential scope of jurisdiction that can be
arguably distinguished from the preempted areas covered by the NLRA.
Abandonments go to the service questions, and the effect, absent a protective
clause, may be to threaten other utility services. The commission may exercise
jurisdiction to approve or disapprove a particular clause.

1148See, e.g., Norfolk & Western Ry. Co. v. Nemitz, 404 U.S. 37 (1971); United States v.
El Paso Natural Gas Co., 358 F. Supp. 820 (D. Colo. 1972).
149Metropolitan Coach Lines, 21 P.U.R.3d 368, 372 (Cal. Pub. Util. Comm'n 1957); Key
Sys. Transit Lines, 17 P.U.R.3d 505 (Cal. Pub. Util. Comm'n 1957); Richmond & San
Rafael, Ferry & Transp. Co. I P.U.R.3d 211 (Cal. Pub. Util. Comm'n 1953).
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D. Summary
The cases in this section emphasize the important areas of non-monetary

commission jurisdiction. The commissions can deal with discharges and new
hires, and approve or disapprove certain job responsibilities and other working
conditions. The subjects of these decisions relate directly to important aspects
of the utility's labor relations. Employment discrimination questions have
recently been raised. At least a partial resolution of the question of jurisdic-
tion could be resolved by relating sufficient evidence of discrimination to
either operating expenses or to its impact on service efficiencies. Employee
protective clauses are a limited example of yet another area of possible juris-
diction that relates directly to labor relations. The rate cases emphasize the
most prominent activities of the commission which cannot be completely
divorced from an impact on labor relations. Review of the service related
cases provides another vivid example that labor relations cannot remain
totally encapsulated in the preemption box when the impact of a decision
may affect the commission's primary obligations.

IV. NEGOTIATIONS AND IMPASSE

The third major section of discussion covers those commission decisions
which relate directly to collective bargaining negotiations and impasse. Many
of the decisions in this section obviously relate to cases in the preceding sec-
tions. They are specifically collected in this section because they are distin-
guished by the fact that the commission must acknowledge the particular
labor relations context in which the issues are raised. For example, the com-
mission may be faced with a strike. The decisions in this section will be
divided into two major categories: (A) collective bargaining and impasse,
and (B) adjustment clauses.

A. Bargaining and Impasse
The cases in this section are distinguished by proximity to, and discussion

of, specific aspects of collective bargaining. While the preceding decisions
may have an indirect impact on these aspects of labor relations, the cases
here talk directly about the issues. The NLRA may preempt the area, but
it does not mean that the commissions can ignore the problems.

Preliminarily, it is worth noting that the impact of collective bargaining
contracts reaches beyond the persons covered by the agreements. A common
practice is for a utility to grant its non-union employees a wage increase
comparable to that given union employees, and commissions seem to approve
of the practice. 5 ' The pattern setting nature of the union contract is not

150E.g., San Diego Transit Sys., 57 P.U.R.3d 515, 520 (Cal. Pub. Util. Comm'n (1964);
Pennsylvania Pub. Util. Comm'n v. Duquesne Light Co., 88 P.U.R.3d 1, 30 (Pa. Pub. Util.
Comm'n 1971).
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uncommon, and it is certainly a practical response on the part of the utility

management. The rarely questioned passthrough does, however, raise ques-

tions concerning the productivity and composition of the non-union work-

force which may go unanswered by the uncritical acceptance of this practice.

Attention has already been directed to the problems of commissions

when hypothetical or speculative operating expense figures are proposed.

Bargaining prior to settlement is one context in which that type of case

may easily arise. The commissions will not approve an estimated settlement

to a contract that is yet to be resolved.' Even where the estimate is based

upon the experience of the percent of settlement in prior years, it may be

too speculative. 5 In addition to the speculation question, the commission
may not want to prejudice a future wage settlement prior to negotiations
by stating a figure.'53 One commission stated the matter in this fashion:

[T]o permit an offset of (yet to be negotiated) wages would be in effect
to give a blank check to Edison and its employees' union, signed by
the commission, to be filled out in any amount that Edison and the
unions agree upon. We do... concur in the staff's concern that an
allowance for increased wages for rate-making purposes not be inter-
preted as a "floor" from which negotiations might commence. 5'

When an offer has been made to a union and the offer is communicated
to the commission, the fact that the offer was later rejected and a higher
offer was accepted does not apparently prejudice the matter before the

commission."' Additional explanation of why the higher operating expense
was needed, that is, why the union rejected the earlier offer, is apparently
not commonly required. The commission will not find a lack of good faith
merely because the utility did not go to impasse and strike."5 Indeed,
rejection by the union of a lower offer may be used to show the propriety
of the utility's wage expense in some cases. 57 An obvious bargaining strategy
is suggested. Settlement of negotiations during the rate hearing is a common
example of an allowed, out-of-test-year adjustment to expenses.158

In a few circumstances, a figure will be accepted which does not

15' E.g., Potomac Elec. Power Co., 95 P.U.R.3d 99, 107 (D.C. Pub. Serv. Comm'n 1972).
L52 Greenwich Gas Co., 88 P.U.R.3d 181, 187 (Conn. Pub. Util. Comm'n 1971).

153 E.g., A-J Industries, Inc., 78 P.U.R.3d 421, 424 (Alas. Pub. Serv. Comm'n 1969).
'54 Southern Cal. Edison Co., 90 P.U.R.3d 1, 16 (Cal. Pub. Util. Comm'n 1971).
'55 E.g., Brooklyn Union Gas Co. 100 P.U.R.3d 345 (N.Y. Pub. Serv. Comm'n 1973);
General Tel. Co. v. Tennessee Pub. Serv. Comm'n 7 P.U.R.4th 273 (Tenn. Pub. Serv.
Comm'n 1974).
156 E.g., Pacific Gas & Elec. Co., 87 P.U.R.3d 270, 290 (Cal. Pub. Util. Comm'n 1971).
157 E.g., Brooklyn Union Gas Co., 100 P.U.R.3d 345, 355 (N.Y. Pub. Serv. Comm'n 1973).
158 E.g., Pennzoil Co., 6 P.U.R.4th 189 (W.Va. Pub. Serv. Comm'n 1974); Columbia Gas,

Inc., 81 P.U.R.3d 485 (N.Y. Pub. Serv. Comm'n 1970). 25
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constitute the final settlement figure. An example of such a circumstance
is where several unions are involved, and some of them have settled. For
example, a provable pattern may have been established that where settle-
ment with, for example, the driver employees has shaped the settlement with
the mechanics, a proposed figure for the mechanics may be allowed after the
drivers have finally settled.1 ' Similarly, where a settlement with six unions
has occurred, it may be clear that the yet to be reached settlement with the
seventh union will be at no less a figure than with the first six."'0

The crunch-point in collective bargaining is the strike resulting from
impasse, a matter clearly within the NLRA preemption, but equally within
the commission's concerns over service. The problem is well-stated by one
federal court:

The parties to a labor dispute have right, indeed a duty, to engage
in collective bargaining under the federal statutes.... Essential to the
right to free and unfettered collective bargaining in this case is an
injunction against further proceedings before the Delaware Public
Service Commission.

The threatened interference with collective bargaining must be en-
joined to preserve the integrity of the federal statutory scheme for the
resolution of labor disputes. Informed citizens may well decry this
result which leaves municipalities at the mercy of industrial strife.
But, that is a necessary consequence of a legislative enactment which
contains provisions for a cooling-off period in the case of a national
emergency but contains no similar remedy for a local emergency. 1 '

Commissions' responses to the strike or its threat have been varied, and have
met with mixed success in the federal courts. One response has been to
investigate or monitor the bargaining. A commission has conducted an
inquiry into the good faith of the utility in its bargaining. The allegation
was made that the transit company was not interested in settling the labor
dispute, but was using the impasse as a means of prompting the purchase
of the utility by the city. 6' Clearly, a service related issue was raised. In a
related matter, a federal court enjoined the specific action proposed by
the commission, but stated: "Undeniably, the commission should be kept in-
formed of the progress of the negotiations; similarly the commission should be
told if collective bargaining ceases."' 63 Investigations by other types of panels
159 San Diego Transit Sys., 51 P.U.R.3d 396 (Cal. Pub. Util. Comm'n 1963).
160 New York Tel. Co., 92 P.U.R.3d 321 (N.Y. Pub. Serv. Comm'n 1971).
161 Delaware Coach Co. v. Delaware Pub. Serv. Comm'n, 265 F. Supp. 648, 654 (D. Del.
1967).
1
6

2 Wilmington v. Delaware Coach Co., 67 P.U.R.3d 412, 415 (Del. Pub. Serv. Comm'n 1967).
263 Delaware Coach Co. v. Delaware Pub. Serv. Comm'n, 265 F. Supp. 648, 651 (D. Del.
1967).
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of impasse situations have been frowned upon by some federal courts.
Where the investigation and report is aimed at bringing public opinion to
bear to force settlement, such action was found to be coercive and inter-
ference was prohibited.' In another case, the court decided that a fact-
finding panel would be tantamount to requiring settlement on the basis
of the findings, except to the extent that public pressure could not be resisted.
A public utility could not resist.'65 Another court stated "mere" participation
in the investigation would have a tendency to solidify positions making ulti-
mate decisions more difficult, and hence it would be coercive. 6

Other techniques have been tried, some of which involve the certifica-
tion given to a public utility. A federal case involving the Interstate
Commerce Commission is instructive. A trucker could no longer perform
because of a union boycott, and the shippers sought to get certification
of a new company to replace the struck company. The United States
Supreme Court struck down the additional certification,' largely because
of a lack of findings and analysis to justify the choice of remedy of certifi-
cation over the alternative remedy of a cease and desist order. However, the
Court noted:

We do not imply that service deficiencies of the kind found in this
record could never justify the issuance of permanent operating authori-
ty. A totally different case might be presented if other remedial action
by the commission and the board proved fruitless, hopelessly time-
consuming, or otherwise inadequate to terminate the interruptions
in service. Nor do we intend to pass upon the commission's discretion
under Section 210a to provide temporary authority, pending determi-
nation of an application for authority or cease and desist order, or
as an alternative to permanent authority to remedy service deficiencies
of the kind present here. 68

The Court noted also that the Commission should be particularly careful
in its choice of remedy "because of the possible effects of its decisions on
the functioning of the national labor policy."'69 When a state commission
sought to review the certification of a struck utility, a federal court enjoined
the review."' One commission denied it had legislative authority to approve

164 Oil, Chemical, and Atomic Workers, Local 5-283 v. Arkansas Louisiana Gas Co., 332
F.2d 64 (10th Cir. 1964).
165 Grand Rapids City Coach Line v. Howlett, 137 F. Supp. 667, 673 (W.D. Mich. 1955).
166 General Elec. Co. v. Callahan, 294 F.2d 60, 67 (5th Cir. 1961).

167 Burlington Truck Lines, Inc. v. United States, 371 U.S. 156 (1962).
168 Id. at 171 n. 20.
269 Id. at 172.
170 Delaware Coach Co. v. Delaware Pub. Serv. Comm'n, 265 F. Supp. 648 (D. Del. 1967).
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additional certification in this context, because of the impact on collective
bargaining.

17 1

One commission went to the heart of its dispute and actively worked
with both union and utility to help resolve it, and then ordered the remedy.
The problem involved the bus drivers' refusal to drive with money for
change at night for fear of being robbed, and the utility refusal to let them
go without change. The interim solution was to use scrip instead of money.'
The order of the commission ran to the use of scrip, but it did not contain
an order to the drivers to resume work, in part, perhaps because the com-
mission does not have clear jurisdiction directly over employees per se."'
The commission grounded its jurisdiction partly on the problem of fare
or revenue collection, relating to rates, and the robbery problem, relating
to safety.

Some suggested solutions to impasse have been rejected by the com-
missions. One case considered a range of possibilities. It was suggested
that a court appoint a receiver for a struck utility, but the commission
stated it would not recognize such an appointment.' In the same case,
where it was suggested that the commission agree to underwrite a rate
increase so as to allow easier agreement on wages, the commission also
refused. Finally, that commission also denied authority to order the utility
to submit to arbitration or to perform any act which would involve or
invite strikebreakers.

An aspect of the strike question concerns the duty of the utility to
perform services despite the labor dispute. The position of a utility in a
strike situation is not the same as the position of an unregulated private
company which can abandon business at will. Permission to abandon is
required, but a struck utility need not seek a temporary suspension of its
certificate prior to its cessation of service because of a strike. Such a
requirement would result in additional lost time and service while the
temporary order was being vacated.' The utility is required to render
service so long as it is reasonably able to, and cannot voluntarily and

'71 Silver State Cab Co., 40 P.U.R.3d 103, 105 (Nev. Pub. Serv. Comm'n 1961).
172 D.C. Transit Sys. Inc., 74 P.U.R.3d 32 (D.C. Area Transit Comm'n 1968).
173 See Wilmington v. Delaware Coach Co., 67 P.U.R.3d 412, 416 (Del. Pub. Serv. Comm'n
1967), where the commission stated:

We realize that our decision to inquire into the good faith of Delaware Coach (in bar-
gaining) presents a piecemeal approach since we have no authority to inquire into the
conduct of the other party to the labor dispute.

174 Oakland v. Keys Sys. Transit Lines, 1 P.U.R.3d 150, 158-59 (Cal. Pub. Util. Comm'n
1953).
175 Furniture Mfrs. Ass'n v. Turner, 38 P.U.R.3d 500, 503 (Cal. Pub. Util. Comm'n 1961).
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unilaterally cease service. 7
0 A strike is not considered to be a voluntary

suspension, particularly where the utility has taken all reasonable and
lawful means to resume service,"' where the utility has acted in good
faith,'7 8 or where the termination of services results from risk of injury
or harm to the employees who would be willing to work.' The good faith
prerequisite, however, does not seem to be one that is commonly investigated.
At least in theory, the utility can be ordered to resume services despite
the strike situation.' In the federal context, a utility's right to resort to
self-help to continue services despite a strike was described by the United
States Supreme Court in this manner:

While a carrier has the duty to make all reasonable efforts to continue
its operations during a strike, its power to make new terms and con-
ditions governing the new labor force is strictly confined, if the spirit
of the Railway Labor Act is to be honored. The Court of Appeals used
the words "reasonably necessary." We do not disagree, provided that
"reasonably necessary" is construed strictly. The carrier must respect
the continuing status of the collective agreement and make only such
changes as are truly necessary in light of the inexperience and lack
of training of the new labor force of the lesser number of employees
available for the continued operation. The collective bargaining agree-
ment remains the norm; the burden is on the carrier to show the
need for any alteration of it, as respects the new and different class
of employees that it is required to employ in order to maintain that
continuity of operation that the law requires of it.'"

The case can be read, in part, as authorizing the use of what unions
would call "strikebreakers." Assuming the state level commissions have
comparable authority and responsibility, the inroads on the preemption
doctrine are abvious.

Another aspect of the strike situation is the commissions' treatment,
for rate purposes, of the various costs involved in the labor dispute. If the
utility is allowed to recover, it should be done, as one federal court said,
without favoring one side or the other in the labor controversy,'82 although

17 E.g., Wilmington v. Delaware Coach Co., 67 P.U.R.3d 412 (Del. Pub. Serv. Comm'n

1967).
177 E.g., Oakland v. Key Sys. Transit Lines, 1 P.U.R.3d 150 (Cal. Pub. Util. Comm'n 1953).
178 E.g., Furniture Mfrs. Ass'n v. Turner, 38 P.U.R.3d 500 (Cal. Pub. Util. Comm'n 1961).

179 Meier & Pohlman Furniture Co. v. Gibbons, 223 F.2d 296 (8th Cir. 1956).
180 E.g., Oakland v. Key Sys. Transit Lines, 1 P.U.R.3d 150, 156 (Cal. Pub. Util. Comm'n

1953); Wilmington v. Delaware Coach Co., 67 P.U.R.3d 412, 415 (Del. Pub. Serv. Comm'n
1967).
18, Brotherhood of Ry. and S.S. Clerks v. Florida East Coast Ry. Co., 384 U.S. 238, 247-48

(1966).
182 American Overseas Airlines v. Civil Aeronautics Bd., 254 F.2d 744, 751 (D.C. Cir. 1958).
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the statement seems to be more hopeful than practical.'83 The federal court
did illustrate the problem. If the utility suffers a loss in revenue due to the
strike, it may not be able to render its statutorily-required service unless
the loss is made up by the rate payers. However, not all losses will be of
that magnitude and perhaps they should not be recoverable.' If the strike
"would not have occurred under honest, economical, and efficient manage-
ment," perhaps recovery should be denied. 8 One state court remanded
a question of whether maintenance which was normally done in an earlier
year, but which was neglected because of a strike, could be included in
the subsequent test year expenses. 8 ' Recovery of strike costs is not a
developed doctrine.

Several attempts have been made to persuade a commission to include
an allowance for future expenses arising from prospective labor problems.
The attempts commonly cite the cyclical nature of the utility's labor prob-
lems and their apparent desire to be prepared for any recurrence. Such
requests may be rejected because of the speculative nature of the request 8

or because of the unreliability of evidence that an actual cycle is at work. 8

The dilemma involved appears to be obvious. If future strike expenses are
allowable, the utility may have little to lose by being adamant; if the costs
are not reimbursable, the utility may have to accept union demands or the
public will lose a vital service. The lack of cases and discussion does not
reflect the significance of the issues involved.

A different aspect of the strike situation is the subsequent effects of
the strike on the quality of service even after the strike has been resolved.
One commission ordered a utility to resume full service, the strike having
been over for 10 months, though the utility blamed the strike for the poor
service. 9 A similar order in another case arising six months after the strike
was reversed for want of evidence is in the record. 190

It is clear that, preemption notwithstanding, the commissions cannot
simply ignore the collective bargaining and impasse issues. The responses

183 See, e.g., Almacs v. Hackett, 312 F. Supp. 964 (D.R.I. 1970) See generally A. THIEBLOT &
R. COWIN, WELFARE AND STRiKEs, THE USE OF PUBLIC FUNDS TO SUPPORT STRIKERS (1972).
184 American Overseas Airlines v. Civil Aeronautics Bd., 254 F.2d 744, 750 (D.C. Cir. 1958).
185 Id. See also Capital Transit Co., 9 P.U.R.3d 449, 459 (D.C. Pub. Util. Comm'n 1955)
(Weston, Comm'r, concurring).
186 New England Tel. & Tel. Co. v. Massachusetts Dep't of Pub. Util., 360 Mass. 443, 275
N.E.2d 493 (1971).
187 E.g., American Overseas Airlines v. Civil Aeronautics Bd., 254 F.2d 744 (D.C. Cir. 1958);
Consumers' Gas Co., 7 P.U.R.4th 321 (Ontario Energy Bd. 1974).
188 E.g., Airfield Service Co., 46 P.U.R.3d 246 (Conn. Pub. Util. Comm'n 1962).
189New England Tel. & Tel. Co., 81 P.U.R.3d 171 (Mass. Dep't of Pub. Util. 1969).
190 Florida East Coast Ry. Co. v. Mason, 177 So. 2d 217 (Fla. 1965). See also New York
Tel. Co., 92 P.U.R.3d 321, 354 (N.Y. Pub. Serv. Comm'n 1971).
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to the problems are varied and not particularly conclusive. Analogous
federal cases exist in some areas, but they do not appear to have had a great
deal of effect on the actions of the commissions. The commissions appear,
in many cases, to act more on their conceptions of the proper policy than
on federal mandates. The problem is obviously unresolved. The risks of
allowing commission action in this area are several. One author notes that
"it is often feared that a change.. . extending greater authority to state
governments to deal with local disputes would result in widespread abuse.","1

In a different, but related context, former Justice Douglas described the
potential problems if commissions were empowered to approve or disapprove
bargaining agreements. His conclusion, in part, was: "Meanwhile years
might pass as the contest wound its way slowly through various tribunals
and the labor problems continued to fester. ' 192 A want of better policy,
however, leads to the type of ad hoc decisions illustrated above.

B. Adjustment Clauses
Related to some aspects of the collective bargaining situation is the

question of the automatic adjustment clause for wages. Under such a clause,
wage changes would be passed on the ratepayers directly without the
intervening rate hearing. A fuel adjustment clause is commonly used today,
primarily to pass on the increased cost of oil which is subject to great price
fluctuation.19 It will be recalled that a number of commissions have refused
to guarantee to pass on a rate increase during bargaining 9 or refused to
approve contingent wage increases.9

There appears to be little question but that such a clause for wages is
permissible. The question appears to go primarily to the wisdom of granting
such permission. New Jersey adopted an adjustment clause which includes
wages."9 The primary concern appeared to be in the adequacy of the
monitoring devices used in the administration and review of the clause."'
Several other commission decisions of varying age have rejected the use of
a wage adjustment clause. The grounds for refusal included reduced man-
agement incentives for efficient operations, 98 inability to offset other financial

191 B. TAYLOR & F. WHITNEY, LABOR RELATIONS LAW 496 (2d ed. 1975).
192 Volkswagenwerk Aktiengesellschaft v. Federal Maritime Comm'n, 390 U.S. 261, 312
(1968) (Douglas, J., dissenting).
193 See generally Arnold, Reining in Utilities, Power Companies Face Curb on Fast Recovery
of Fuel Cost Increases, Wall Street Journal, Jan. 13, 1976, at 1, col. 6.
294 See notes 151-154 and accompanying text supra.
195 See cases cited note 80 supra.

196 Rate Counsel v. New Jersey Bell Tel. Co., 66 N.J. 476, 333 A.2d 4 (1975); Re Adjust-
ment Clause in Tel. Rate Schedules, 3 P.U.R.4th 298 (N.J. Bd. of Pub. Util. Comm'rs 1973).
197 For the various requirements in an FPC approved fuel adjustment clause, see Part 35,
Filing of Rate Schedules, CCH UTIL. L. REP. FED. §35.14, para. 3644 (1975).
198 The New Rochelle Water Co., 7 P.U.R.4th 86, 96 (N.Y. Pub. Serv. Comm'n 1974).
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entries,1 99 or a history indicating the ability to absorb labor costs. 00 The labor
.relations impact of such a clause apparently has not been a major factor.
While the adoption of such a clause would have a direct impact on labor
relations, it would arguably not fall within the prohibited area of preemption
because the approval is for rate purposes, and does not represent direct
approval of the contract per se. In light of some of the decisions covered
in the preceding section on collective bargaining, the adoption of a wage
adjustment clause would represent the rejection of a moderately large
amount of policy precedent. Unions and utilities might relish the thought
of bargaining in an automatic adjustment clause environment.

C. Summary
When collective bargaining and impasse issues are directly faced by

commissions, the reported decisions seem to emphasize practical necessity
over procedural theorizing. The commissions seem reluctant to attempt to
force a settlement or an end to impasse in most cases, but leverage, largely
unused, appears to exist. Competing certifications and monitoring of bar-
gaining progress appear to be possible areas of activity, although the de-
cisions in the latter area are mixed. On. the other hand, the wholesale
adoption of an automatic wage adjustment clause, unless very specific
protections are included, would appear to forfeit much of the ability
of the commissions to review this area. The adjustment clause raises its
own problems. While automatic approval for rate purposes might not in-
fringe too deeply into national labor policies, it is arguable that retro-
active rejection, at the time of review of clause operations, of some aspects
of wages already paid, might cause sufficient uncertainty to upset the
application of the national labor policy. Utility recovery of strike expen-
ses, where permitted, might easily have an unbalancing effect, particularly
in light of the recent concern expressed over strikers receiving govern-
mental benefits. Considerably more commission inquiry, in appropriate
cases, into the bargaining process seems warranted and reasonable, although
the state commission could do little about the contract negotiated at the
national level. A number of the matters that are important at the bargain-
ing table are equally important and appropriate in the administration of
the rate and service function. Among these are questions of productivity,
good faith efforts to reach agreement so services continue, managerial effi-
ciency, and commission avoidance of rubber stamping agreements by design
or necessity. The commission can conduct an inquiry subsequent to the

199 Connecticut and Pennsylvania appear to have rejected present use of the clause. See United
Illuminating Co., 42 P.U.R.3d 187 (Conn. Pub. Util. Comm'n 1961); Pennsylvania Pub.
Util. Comm'n v. Bell Tel. Co., 2 P.U.R.4th 417 (Pa. Pub. Util. Comm'n 1973).
200 Kentucky Util. Co., 22 P.U.R.3d 113, 121 (Ky. Pub. Serv. Comm'n 1958). It is noted
that the Kentucky case is quite old.
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bargaining, and nothing but commission choice appears to prohibit the

commission from giving its prior approval to a wage expense. Inquiry at

the time of bargaining does not seem inconsistent with this policy.

V. DISCUSSION

A major question in this area is obviously the scope of federal pre-
emption. With utility rates rising rapidly, and the most immediate consumer

pressures being felt by state commissions, the commissions may be impelled
to view all operating costs and service requirements more carefully, including
those affecting labor relations. One restriction in this area is the preemption
doctrine. A recent federal case suggests the near ultimate in the exercise of

the preemption doctrine. In that case, the Federal Power Commission was
permitted to sue to enjoin the operation of the rules of a state commission
which were in violation of the Federal National Gas Act.2"' One marvels
at the prospect of a harried state commission attempting to defend against
a suit brought by the National Labor Relations Board!

The difficulties and frustrations faced by the state commissions were
poignantly expressed by the Oregon commissioner when he stated:

Before indicating the selection of an alternative, it should be observed
that wage negotiations between utilities and labor unions take place
in an atmosphere of mutual recognition that all of the increased wages
will be passed back directly to the consumers in the form of increased
rates. Indeed, it is doubtful that the consumer, as the real party in
interest, is ever independently represented at the bargaining table
whenever regulated industries are involved. The time may fast be
approaching when regulatory agencies such as the Federal Communi-
cations Commission or the various state regulatory commissions or
any organization such as the National Association of Regulatory Utility
Commissioners should sit in as a formal participant in wage negotiations
involving the entire regulated telephone industry, such as is realistically
the case whenever the Bell System and the Communications Workers
of America renew contract discussions. In any event, the record is
devoid of evidence that the Oregon consumer, at least, was effectively
represented in the settlement before us .... 02

One way around the preemption doctrine is clear, but has highly charged
political overtones. Without attempting to revive battles long since fought
and still smoldering in the utility field, it is clear that the NLRA does
not cover publicly-owned utilities."0 3 Public ownership is not entirely free
from federal concern, however, as federal law determines whether an entity

201 Corporation Comm'n v. FPC, 415 U.S. 961 (1974) (mem.).

202 Pacific Northwest Bell Tel. Co., 92 P.U.R.3d 433, 450 (Ore. Pub. Util. ComM'n 1971).

203 National Labor Relations Act, 29 U.S.C. § 152(2) (1970).
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qualifies as a "political subdivision" not subject to the NLRA. °' In addition,
a new preemption might arise if federal legislation governing labor relations
in the public sector is passed." 5 The cases reviewed here do not indicate any
different treatment for publicly-owned utilities which come under commission
jurisdiction. It seems clear, however, that if the state so desired, it could
enact legislation treating those publicly-owned utilities differently for these
purposes. At present, however, there does not seem to be a practical
difference.

Another obvious solution to the dilemma would be the passage of
appropriate federal legislation to clarify the role of states' jurisdiction over
the labor relations of public utilities and then for the states to express
their own legislative policies. A part of the legislation that would be useful
might be to authorize the commissions to explicitly recognize a role for
the unions when dealing with these questions. °6 Unions would be able
to provide information on a number of important issues, such as productivity.
Particularly when dealing with safety and other matters relating to working
conditions, and when impasse is near, the union's presence would seem to
be essential to a satisfactory solution. When the commission orders can run
only to one party in the dispute, the commission can be limited to a less
constructive role. It is apparent that the unions are directly affected by
many matters which fall within commission jurisdiction. As heretical as
it may seem in some quarters, perhaps the unions ought to be directly
involved, if they are going to be directly affected.

Commission actions may affect different types of utilities in different
ways. For example, monitoring of quality of service, with the resultant impact
on personnel and working conditions, may be more important where the
utility receives a high portion of its income from fixed minimum charges,
such as in telephones. 0 7 Personnel disputes may have a more immediate
impact in transit operations than in some utilities. Where there is the
possibility of immediate substitutions for utility services with the con-
comitant total loss of revenue, labor problems may take on a greater
immediacy. The point is that greater study of the problems of particular
classes of utilities may result in identifying the most significant problems
faced by that utility and hence by the commissions. Based on this type of
information, it may be possible through legislation to give the commissions

204 NLRB v. Natural Gas Util. Dist., 402 U.S. 600, 602-04 (1971).
205 See, e.g., Hearings on H.R. 12532, H.R. 7684, H.R. 9324, Before the Special Subcomm.
on Labor of the House Comm. on Educ. and Labor, 92d Cong. 2d Sess. (1972). But see
National League of Cities v. Usery, 96 S. Ct. 2465 (1976).
206 E.g., D.C. Transit Sys., Inc., 73 P.U.R.3d 268 (D.C. Area Transit Comm'n 1968) (union
made party to proceeding).
207 See New York Tel. Co., 92 P.U.R.2d 321, 357 (N.Y. Pub. Serv. Comm'n 1971).
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the most immediately-needed type of clear authorization even though it is
felt that, in general, commission authority ought to remain limited in other
areas, or that the preemption doctrine ought not to be basically altered.

The preemption issue is being indirectly affected in a piecemeal fashion.
Legislation such as the Civil Rights Act and the Occupational Safety and
Health Act have taken mandatory subjects of bargaining out of the exclusive
realm of collective bargaining. Federal and state agencies now share in
the resolution of these issues. If the state commissions need further authority
to act in these areas, the problem appears to lie mainly with the state
legislatures. New types of energy, communications, or transportation legis-
lation could be drafted to similar effect. Careful study of some of the new
legislation may show that the area of preemption has already been narrowed
in areas outside of these obvious ones.

By analogy, the U. S. Supreme Court decision in NAACP v. Federal
Power Commission, discussed above,"°8 appears to cast light on the pre-
emption issue. The case would seem to indicate that so long as a state
commission casts its employment practices actions in terms of the impact
on rates or service, not subjects of preemption, it should be able to avoid
the preemption trap. Without deciding the matter clearly, the Court did
indicate that the scope of subjects which affect rates is extremely broad.
There would seem to be many avenues by which to avoid preemption
limitations.

The commissions currently employ a number of useful tools in their
analysis. Paramount among these are productivity, general rejection of
speculative or hypothetical expenses, analysis of the composition of the
workforce, the test year balance of revenue and expenses, and specific
review of matters such as overtime. The specific review of salary against job
is particularly intriguing, but the failure of the decisions to define the para-
meters of the term salary, as contrasted with wages, reduce its overall import-
ance. To the extent that these analytical tools are not institutionalized through
rulemaking, their usefulness in a given case will be diminished. As suggested
above, institutionalizing a role for unions could be particularly useful. One
area needing particular attention, at least in the decisions, is a clear placing
of the burden of proof.

Among the various expenses, salaries receive the most detailed attention,
and wages receive less. Assuming away all definitional problems, the
difference may lie in the preemption doctrine. What is unexplained, however,
is the common pass-through of nonunion wages which may be accompany-

208 See text accompanying notes 139-43 supra.
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ing a claim for union wage expense. They would seem to require the
same productivity, workforce, and other analysis, but the decisions do not
reflect this. While the number of decisions raises questions itself, what
decisions are available suggest that fringe benefits receive closer scrutiny
than wages. Scrutiny in those instances appears to go as far as the desirability
or wisdom of the benefit. The reason for the distinction, to the extent it
exists, is unclear. If an athletic association is not needed, perhaps an extra
two cents per hour is also unnecessary.

Adoption of an automatic wage adjustment clause would seem to
frustrate much of what the commissions presently do. As the many cases
suggest, utilities and unions often want commission approval of increases
before they make them effective, and the commissions generally refuse. The
adjustment clause would appear to be one way around the major impact
of the past refusals. The apparent desirability to the parties of this type
of commission action suggests its importance in collective bargaining.
If it is all that important, it would require scrutiny under the preemption
doctrine. Where a wage adjustment clause is adopted, very careful monitoring
and review devices would be needed. Once again, input by unions would
appear even more essential. Commission legislative authority and choice
seem to be more important than the preemption doctrine.

A major question requiring more explanation is the propriety of com-
mission monitoring of the bargaining process for rate purposes. The com-
missions seem, at this point, to have the following general authority: to
require a struck utility to render service in some circumstances, to impliedly
authorize the use of strikebreakers, to order filling of specific jobs, to
reject specific fringe benefits, to give approval to a yet undetermined wage
increase by means of an automatic adjustment clause, and to reject for
rate purposes a known wage increase. In the light of this range of authority,
subject to exercise both prior to and after bargaining, it would seem that
the exercise of monitoring authority for rate purposes during bargaining
would be useful. One problem is, however, that the unions have no direct
responsibilities to the commission, limiting the effects of a commission order.

Utility rates are rapidly increasing and, in many respects, the increases
appear to be inevitable. The utilities and commissions are subject to forces
not of their making. As control over these forces diminishes, it seems
inevitable that increased attention will be given to service questions, as
contrasted with expense questions. The cases reviewed here do not reveal
doctrines for the review of services in the labor relations context as well
developed as those used in review of labor expenses. The authority of the
commission to order improved or increased service seems clear, but there
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is no clear test to measure the level of service, nor any consistent effort

made to conduct the review. Service is in a large measure a function of

machines, labor, and organization. Labor relations is the subject here.

Consistent and systematic review of service would have a great impact on

labor relations. Expansion of the use of the productivity measure already

suggests possibilities, including efficiency, which could include review

of quality of the job done, training, the balance of workforce skills, and wage-

benefits attraction of the necessary skilled employees. As the decisions

indicate, commissions have already approached these topics, although not in

a systematic and direct fashion. Commission decisions on the propriety of

an overtime expense or on the specification of a position that must be
filled are indicative of the types of issues which can only be expected to
increase. An increased concern with service questions might put the cur-

rently broad review of wages on a par with the more intensive exercise of
review of salaries and, in the few cases, fringe benefits.

CONCLUSION

The state public utility commissions operate within the limitations
of their own statute and the preemption doctrine. Their statutory authority
does not generally extend specifically to labor relations, and their actions
must conform to the bounds of the federal national labor policy. In their
exercise of authority over rates and service, the commissions may have a
significant impact on labor relations. Wages, salaries, and fringe benefits

are subject to varying degrees of review for the purpose of establishing
rates. As operating expenses, they may be allowed or disallowed for rate
purposes. Review of service may lead commission orders affecting personnel
and working conditions. Enforcement of the statutory obligation to provide

service, review of strike costs as operating expenses, and techniques such
as automatic expense adjustment clauses may have a direct impact on
collective bargaining negotiations and impasse. While the direct authority
of the commission over labor relations is minimal, the exercise of its clearly
granted authority may greatly affect the conduct of labor relations.
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