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II. REACTION OF THE STATE COURTS

The Warren Court played such a dominant role in the civil rights
field that the role of state courts in this area was overshadowed. State
judges could sit back and avoid unpopular judgments, secure in the knowl-
edge that the Supreme Court would correct any constitutional infringement
on individual rights.** But under Warren Burger the situation has changed
dramatically. In recent years some state courts have interpreted the Federal
Constitution as requiring more protection than the Supreme Court has been
willing to recognize; the Supreme Court has actually reversed favorable state
judgments.’*® Faced with such a situation, “state courts and legislatures are,
as a matter of state law, increasingly according protections once provided
as Federal rights, but now increasingly depreciated by decisions of [the
Supreme] Court.”** Justice Brennan, who sees the erosion of individual
rights as being undesirable, has pointed out that reliance on state, rather
than federal, grounds will avoid such reversal by the Supreme Court.**

This tactic is effective because the Supreme Court will not review state
cases based on state grounds unless a minimum federal standard has been
violated.’** First of all, Congress has restricted the Supreme Court’s juris-
diction of review of state cases to those in which a federal question has
been presented.”®® Secondly, under our concept of federalism, states are
free to impose their own standards as long as they do not infringe on
federal rights. Needless to say, there can be no such infringement in a case
where state law has granted greater protection than required by federal law.
If no federal right has been violated, the same judgment could be rendered
by the state court again, and the Supreme Court would be in the position
of handing down only an advisory opinion.***

148 See Project Report: Toward an Activist Role for Siate Bills of Rights, 8 Harv. Civ.
RicHTsS—CIv. L. L. REev. 271, 274 (1973) [hercinafter cited as Project Repori}

149 E ¢ Michigan v. Mosley, 423 U.S. 96 (1975); Oregon v. Hass, 420 U.S. 714 (1975);
Michigan v. Tucker, 417 U.S. 433 (1974); California v. Byers, 402 U.S. 424 (1971);
California v. Green, 399 U.S. 149 (1970).

150 423 U.S. at 121 (1975) (Brennan, J., dissenting).

151 Id,: United States v. Miller, 96 S.Ct. 1619, 1629 (1976) (Brennan, J., dissenting).

152 See, e.g., People v. Beavers, 393 Mich. 554, 227 N.W.2d 551, cert. denied, 423 U.S. 878
(1975) (decision appeared to rest on adequate state grounds); Indiana v. Adams, 415
U.S. 935 (1974); Pennsylvania v. Platou, 417 U.S. 976 (1974) (certiorari denied upon
determination that the judgment was in fact based on state law); Commonwealth v. Campana,
452 Pa. 233, 304 A.2d 432, petition for cert. granted, 414 U.S. 808 (1973) (case remanded
for determination of whether judgment rested on state or federal grounds), 455 Pa. 622,
314 A.2d 854 (decision said to be based on state law), cert. denied, 417 U.S. 969 (1974);
Pennsylvania v. Ware, 406 U.S. 910 (1972) (certiorari vacated since it appeared that
judgment rested on adequate state ground); Cooper v. California, 386 U.S. 58, 62 (1967)
(since there was no federal constitutional error, the Court would not decide whether the
state properly applied the harmless-error rule); Jankovich v. Indiana Toll Road Comm’n,
379 U.S. 487 (1964); Minnesota v. National Tea Co., 309 U.S. 551 (1940).

133 28 U.S.C. §1257 (1970).
Puplis e%gﬁg%a\ﬁfxig%g Fx@?%%"ﬁ.k?? 17, 125-26 (1945)
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The concept of relying on state grounds is not a new one. For a long
period in our nation’s history the Federal Bill of Rights was held to be
inapplicable to the states and was viewed solely as a restraint on the
national government.*® It merely seems new to those of us who have grown
up in the era of the Warren Court, which actively formulated national
standards and held them to be applicable to the state as well as the federal
government. Since the Supreme Court was often more protective of the
individual than the state courts, a cry for states’ rights in the recent past
was to many a call for the repression of individual rights and was something
to be avoided. Now that the tables are turned, however, the concept of
states’ rights can be a very important tool for the civil libertarian.

The Supreme Court itself has encouraged such a trend. In Lego v.
Twomey**® the Court held that the question of whether a confession was
voluntary, and hence admissible, was to be determined by a preponderance
of the evidence in federal courts. It pointed out that, contrary to its own
position, many state courts required that a confession would be admissible
as evidence only if it were shown to be voluntary beyond a reasonable
doubt.**” It went on to say that “[o]f course, the States are free, pursuant to
their own law, to adopt a higher standard. They may indeed differ as to
the appropriate resolution of the values they find at stake.”*** The spirit
of the Court is reflected also in Justice Powell’s statement:

While the Civil War Amendments altered substantially the balance of
our federalism, it strains credulity to believe that they were intended
to deprive the States of all freedom to experiment . . . In an age in
which empirical study is increasingly relied upon as a foundation for
decision making, one of the more obvious merits of our federal system
is the opportunity it affords each State, if its people so choose, to
become a laboratory . . . .*®

Underscoring the point that state courts are henceforth to be the
primary guardians of individual rights, the Supreme Court announced this
year that a state prisoner no longer has the right to federal habeas corpus
relief on the ground that illegally seized evidence was introduced at his
trial.**® The Court noted that state courts, like federal courts, have a con-

155 Barron v. Baltimore, 32 U.S. (7 Pet.) 242 (1833); See Falk, The State Constitution:
A More Than “Adequate” Nonfederal Ground, 61 CaL. L. Rev. 273, 273-74 (1973) [here-
inafter cited as Falk]; Project Report, supra note 148, at 276-77.

156 404 U.S. 477 (1972).

157 Id. at 479 n.1.

138 Id. at 489. Accord, Paris Adult Theatre I v. Slaton, 413 U.S. 49, 64 (1973) (obscenity);
Lindsey v. Normet, 405 U.S. 56, 68 (1972) (landlord tenant relations).

159 Johnson v. Louisiana, 406 U.S. 356, 376 (1972) (Powell, J., concurring).
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stitutional obligation to safeguard personal liberties,'®* and that they can be
trusted to effectuate Fourth Amendment values.

Two cautionary notes are in order for the lawyer who wishes to avoid
having his successful case reversed by the Supreme Court. While both are
rather elementary, they have been overlooked. First, an independent state
ground must be mentioned; second, the state ground must be adequate.

Michigan v. Mosely*®* is illustrative of the first point. In that case, the
Michigan appellate court had ruled that a confession which was elicited
upon a second round of interrogation, which began approximately two
hours after the criminal suspect had indicated that he did not wish to answer
any more questions, was inadmissible. Because the attorney relied solely on
federal grounds, the case was reviewable by the Supreme Court. During
oral argument before the United States Supreme Court the following colloquy
occurred:

Q: Why can’t you argue all of this as being contrary to the law and
the Constitution of the State of Michigan?

A: T can because we have the same provision in the Michigan Consti-
tution of 1963 as we have in the Fifth Amendment of the Federal
Constitution, certainly.

Q: Well, you argued the whole thing before.

A: In the Court of Appeals?

Q: Yes.

A: 1 really did not touch upon—I predicated my entire argument on
the Federal Constitution, I must admit that. I did not mention the
equivalent provision of the Michigan Constitution of 1963, although
I could have. And I may assure this Court that at every opportunity
in the future I shall.

[Laughter]

Q: But you hope you don’t have that opportunity in this case.
A: That’s right.*®

The United States Supreme Court subsequently reversed the decision of the
Michigan court.

Reliance on the state ground should be explicitly mentioned. Although
there are cases where the Supreme Court will remand the case for a determin-
ation of whether a state court judgment is based on a federal ground, an

161 Id, at 3051 n. 35.

Putsl?sﬁez(?_ b?l%‘ee?]g(cﬁqla%'lg vUAkron, 1977
163 United States v. Miller, 96 S.Ct. 1619, 1629 n.4 (1976) (Brennan, J., dissenting).
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independent state ground, or both,'* the Court will not always be so kind.
In Oregon v. Hass,'® for example, the state court ruled that a confession
was inadmissible for impeachment purposes since the suspect had previously
indicated a desire to consult with his attorney. The opinion did not indicate
whether the decision was based on a state or federal ground, but it discussed
a state case as well as Harris v. New York,® the case which had held that
statements obtained in violation of the Miranda rules were available to the
prosecution for impeachment purposes. Instead of remanding the case to the
state court, the Supreme Court simply reversed and held that in light of
Harris such evidence was available to impeach the credibility of the de-
fendant.

The second requirement is that the state ground relied upon must be
an adequate one. It must be broad enough, without reference to the federal
question, to sustain the judgment below. It must also be independent of the
federal question. Finally, it must be tenable.'® State courts have found
three ways to fulfill these requirements, and thus avoid Supreme Court
review. Adequate and independent state grounds may be predicated upon
either a state’s constitution, statutes or public policy.

A. Reliance on Parallel Clauses in State Constitutions

Since most state constitutions contain clauses similar to the Federal
Bill of Rights, there is no reason why a state court must rely on the Constitu-
tion of the United States to find a protected right. In fact, until recent times
it was the “state charters . . . that were conceived as . . . the only line of
protection of the individual against the excesses of local officials.”®®
While the Supreme Court may enunciate minimum standards to which
all the states must comply, the states are nonetheless independently
responsible for safeguarding the rights of their citizens.’®® Some states have
taken this duty very seriously and have been making their own constitutions
work for them when the federal Constitution will not.**

164 See, e.g., Pennsylvania v. Campana, 414 U.S. 808 (1973); California v. Krivda, 409 U.S.

33, 35 (1972); Department of Mental Hygiene v. Kirchner, 380 U.S. 194, 197 (1965).

165 420 U.S. 714 (1975).

166 401 U.S. 222 (1971).

167 See Wilkes, The New Federalism in Criminal Procedure: State Court Evasion of the

Burger Court, 62 Ky. L.J. 421, 429 (1974).

168 People v. Brisendine, 13 Cal. 3d 528, 550, 531 P.2d 1099, 1113, 119 Cal. Rptr. 315, 329

(1975).

169 Id. at 551, 531 P.2d at 1114, 119 Cal. Rptr. at 330.

170 It may be true that it is intellectually and logically easier to assert that a state constitution

has a different meaning if its wording differs from the clause gurananteeing a similar right in

the Federal Constitution. However, similarity in wording, or the lack of it, does not appear

to make much of a difference in results. For example, in State v. Kaluna, 55 Hawaii 361, 520

P.2d 51 (1974), the Supreme Court of awaii construed art. I, § 5 of the Hawaii Constitu-2
%}0 BNRAT Yo Otk lig'%?ﬁrth Amendment, in a way opposed to that in



Gui: Civil Rights in the Burger Court Era

Fall, 1976} COMMENT 355

Several state courts have rejected Harris v. New York'* as a permissible
standard. The Supreme Court of California has recently ruled that an exculpa-
tory statement that a defendant had made, after he had been taken into
custody and reassured that any statements he made could not be used against
him, were not admissible in court for any purpose. The court reasoned:

If it is known that statements elicited in violation of Miranda may
nevertheless be introduced at some point in the trial, there would
exist no sanction whatever against the use of overbearing interrogatory
techniques, at least until the practices approached traditional levels
of coercion.'™

The court discussed Harris and other federal cases, but indicated that it would
not presume to interpret them as a matter of federal law.”® It used them
solely to determine whether they were persuasive authority for deciding
California cases under state law.'™ It reaffirmed the independent nature of
the California Constitution and the California courts’ “responsibility to
separately define and protect the rights of California citizens.”*"* Hawaii'*®
and Pennsylvania®”” have handed down similar decisions.

United States v. White*™ is another decision that has met with disfavor
in at least one state court. In that case the Supreme Court held that testimony
regarding an electronically transmitted account of incriminating statements
made by a defendant while conversing with a police informant were admis-

which the United States Supreme Court had construed the Fourth Amendment in a similar
fact situation. The Hawaii Supreme Court recognized that its holding resulted “in a divergence
of meaning between words which are the same in both the federal and state constitutions,” Id.
at 369 n.6, 520 P.2d at 58 n.6, but justified its decision by stating that:
. . . [Tlhe system of federalism envisaged by the United States Constitution tolerates
such divergence where the result is greater protection of individual rights under state law
than under federal law. In this respect, the opinion of the United States Supreme Court
on the meaning of the phrase “unreasonable searches and seizures” is merely another
source of authority, admittedly to be afforded respectful consideration, but which we
are free to accept or reject in establishing the outer limits of protection afforded by
article I, section 5 of the Hawaii Constitution. Id. (citations omitted).
Conversely, a difference in wording between the two constitutions by no means guarantees
success. In People v. Henna, II Ill. App. 3d 405, 406, 296 N.E.2d 769, 770 (1973), the Illinois
appellate court rejected the notion of any broader protection under the Illinois Constitution,
in spite of different wording, by saying that the difference between the federal and state
constitutional provisions is “one of semantics rather than substance.”

171 See text accompanying note 34-44 supra.

172 People v. Disbrow, 545 P.2d 272, 279, 127 Cal. Rptr. 360, 367 (Cal. 1976).
173 Id, at 277 n.9, 127 Cal. Rptr. at 365 n.9.

174 Id'

175 Id. at 280, 127 Cal. Rptr. at 368.

176 State v. Santiago, 53 Hawaii 254, 492 P.2d 657 (1971).

177 Commonwealth v. Triplett, 462 Pa. 242, 341 A.2d 62 (1975).

Pub{iﬁb%&y@ﬁ%&a@@%@kron, 1977
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sible. In People v. Beavers'™ the Supreme Court of Michigan examined
White, but found Justice Harlan’s dissenting opinion to be more persuasive.
The Michigan Court believed that there was a significant distinction between
assuming the risk that one’s conversation may subsequently be repeated to
others, and the risk that the conversation is currently being electronically
transmitted to a unknown third party.'® It was concerned with the average
citizen’s right to speak freely in private “with the uninhibited spontaneity
that is characteristic of our democratic society,”** and believed that partici-
pant monitoring would continue to be an important investigative tool for
law enforcement even if a warrant were required prior to using that technique.
The decision was based solely on the Michigan Constitution.!*2

In State v. Kaluna'® the Hawaii Supreme Court rejected United States v.
Robinson,** which had construed the Fourth Amendment as permitting an
officer to make a full body search after effecting a custodial arrest for any
offense, however minor. The Hawaii Court disagreed with Robinson’s
proposition that an arrestee surrenders all his rights to privacy and held that
such searches were impermissible under state law.'®* The Supreme Court of
California reached a similar conclusion.*®®

The New Jersey Supreme Court is another state court that has seen
fit to limit more severely the situations under which a legal search may
occur than has the Supreme Court of the United States. In Schneckcloth v.
Bustamonte™ the Burger Court held that while knowledge of a right to
refuse consent to search was a factor to be taken into account in determining
the validity of the consent, such knowledge was not an indispensable element
of an effective consent. Although the New Jersey Court did not go so far
as to require the police to advise the suspect of his right to refuse consent,
it has held that where the state seeks to justify a search on the basis of
consent, it has the burden of showing that the defendant did in fact know of
his right to refuse to give permission to the search.!s

Several state courts have held the state privilege against self-incrimina-
tion in higher esteem than has the Burger Court. In Scott v. State™ the

179 393 Mich. 554, 227 N.W.2d 511, cert. denied, 423 U.S. 878 (1975).

180 Id, at 565, 227 N.W.2d at 515.

181 Id, at 566, 227 N.W.2d at 516.

182 Id. Compare U.S. CoNsT. amend. IV, with MicH. CoNsT. art. 1, §11.

183 55 Hawaii 361, 520 P.2d 51 (1974).

184 414 U.S. 218 (1973).

185 55 Hawaii 361, 374, 520 P.2d 51, 58-59.

186 People v. Brisendine, 13 Cal. 3d 528, 531 P.2d 1099, 119 Cal. Rptr. (1975).
187 412 U.S. 218 (1973).

188 State v. Johnson, 68/1%#4;49 354, 346 A.2d 566, 68 (1975),

awreview/vol10/18s2/
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Supreme Court of Alaska held that the Alaska privilege means that a de-
fendant cannot be required to disclose the names of any alibi witnesses that
he plans to use. Four years previously, the Burger Court had reached a
contrary result in Williams v. Florida.* The Alaska Court examined
Williams, but found its rationale to be unpersuasive. Likewise, the Supreme
Judicial Court of Maine found the federal standard enunciated in Lego v.
Twomey,®™ which permitted confessions to be introduced at trial if their
voluntariness were shown by a simple preponderance of the evidence, to be
lacking. Its holding in State v. Collins'* declared that the state must prove
voluntariness beyond a reasonable doubt in Maine criminal trials.

In applying the privilege against self-incrimination as embodied in
their state constitutions, two state courts have rejected Michigan v. Tucker,’®
which held that failure to inform a suspect that he had a right to the presence
of appointed counsel during interrogation did not bar the admission of
evidence resulting from the confession. In Commonwealth v. Romberger’*
the Supreme Court of Pennsylvania had reversed a conviction partly based
on such a confession. After the Commonwealth petitioned for a writ of
certiorari, the United States Supreme Court vacated the order of the Pennsyl-
vania Court and remanded the case for further consideration in view of the
Tucker decision.’®® On remand, the Pennsylvania Court distinguished Tucker
and went on to hold that both the privilege against self-incrimination and
the right to counsel, as guaranteed by the Pennsylvania Constitution, were
violated, and such evidence would have to be excluded at a new trial.’*®

The Wyoming Supreme Court rejected Tucker by ignoring it in Dryden
v. State.”” In that case the sheriff had obtained an admission from the
defendant that he was at the scene of a homicide at the time it was com-
mitted. He had not, however, advised the defendant that he had the right to
an attorney prior to and during questioning. In reversing the conviction,
the court held that even though there was substantial untainted evidence from
which to infer guilt, the violation of the Wyoming constitutional right against
self-incrimination rendered the judgment void. In finding the violation, it did
not mention Tucker, but instead looked to Miranda as providing guidance

190 399 .S. 78 (1970).

191 404 U.S. 477 (1972).

192 297 A.2d 620 (Me. 1972).

198 See text accompanying notes 53 & 54 supra.
194 454 Pa. 279, 312 A.2d 353 (1973).

195 417 U.S. 964 (1974).

196 347 A.2d 460 (Pa. 1975).

publioA b F 4 A8 LR AR 1077
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for construction of the state constitution.’*® In thus insulating its decision
from review, the Wyoming Court noted that the “concern for the protection
of constitutional rights of an accused is not the peculiar province of the federal
courts. The privilege against self-incrimination and the right to advice of
counsel are firmly established in this state.”*®

The Michigan Supreme Court has also been more solicitous of an
accused’s right to counsel. It found federal decisions of Kirby v. Illinois**®
and United States v. Ash,** which denied a criminal suspect the right to
counse] at pre-indictment lineups and photographic identification procedures,
unacceptable standards for the people of Michigan.?*? It found the need to
guard against unfair identification procedures to be great enough to entitle
a Michigan defendant to the assistance of counsel at any pretrial lineup,
regardless of whether the suspect had yet been indicted.

Other states cases indicate a desire to pre-empt the Supreme Court on
constitutional questions, at least on a state level, by resting a decision on
state grounds before the Supreme Court has had an opportunity to decide
the issue. For instance, the California Supreme Court declared that capital
punishment violated the state constitution®® at a time when several cases
presenting the identical question on a federal level were pending in the
Supreme Court.*** The same court heeded the warning implicit in Banker’s
Association v. Schultz,*® which held that a federal statute requiring banks
to keep records of their customers’ checks and deposit slips was constitutional,
by ruling that the California Constitution prohibited law enforcement authori-
ties from obtaining a person’s bank records without legal process.’®® That
decision meant that the later Supreme Court decision of United States v.
Miller,*" which decided the issue the other way, was inapplicable to the
inhabitants of California. The Florida Supreme Court has used similar tactics
to protect its own residents. In 1972 it found criminal abortion statutes
violated the due process clause of the Florida Constitution.?®® The Florida
court knew that cases involving the same issue were pending in the United

198 Id. at 491. Pennsylvania has also adopted Miranda as a matter of state law. Common-
wealth v. Ware, 446 Pa. 52, 284 A.2d 700 (1971).

199 Dryden v. State, 535 P.2d 483, 491 (Wyo. 1975).

200 406 U.S. 682 (1972).

201 413 U.S. 300 (1973).

202 People v. Jackson, 391 Mich. 323, 217 N.W.2d 22 (1974).

203 People v. Anderson, 6 Cal. 3d 628, 493 P.2d 880, 100 Cal. Rptr. 152 (1973). This decision
was soon overruled by constitutional amendment. Car. CoNsT. art. I, §27.

204 Id. at 634 n.1, 493 P.2d at 833 n.1, 100 Cal. Rptr. at 155 n.1.

205416 U.S. 21 (1974).

206 Burrows v. Superior Court, 13 Cal. 3d 238, 529 P.2d 590, 118 Cal. Rptr. 166 ( 1974).
207 96 S.Ct. 1619 (1976).
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States Supreme Court, but consciously insulated its holding from any result
that might be reached there.**

The subject matter of the state cases discussed above has been con-
cerned with the rights of criminal suspects. The fact that most of the state
cases rejecting United States Supreme Court decisions have been concerned
with that body of law is explainable on the basis that it is those rights which
have been most sharply curtailed by the Burger Court.*** However, the
California Supreme Court has been notable in that it has also been active
in the field of education; it has advanced the rights of both minority groups
and the poor in their struggle to obtain more nearly equal educational
opportunities. Serrano v. Priest™ held that the state school financing
system which favored the more affluent districts was unconstitutional. In
reaching this conclusion the Court found that the system was subject to
strict scrutiny because of classifications drawn on the basis of wealth.”* In
addition, the court found that education is a fundamental right, not to be
abridged in the absence of a compelling state interest.**

The Court went on to find that the system was not necessary to accom-
plish a compelling state interest. The goal of local administrative control
could not justify it, since “[nJo matter how the state decides to finance its
system of public education, it can still leave this decision-making power in
the hands of local districts.”®* Nor could the system be justified on the
ground that it promoted local fiscal choice. The Court pointed out that,
instead of increasing choices, the system actually decreased them by depriv-
ing the poorer districts of the option to tax themselves into excellence, because
their tax rolls would never generate enough revenue.

Since Serrano predated School District v. Rodriguez,”*® where the United
States Supreme Court rejected each of these arguments, Serrano cannot
properly be called a rejection of a Supreme Court decision—in fact, it is
quite the other way around. However, it is still important. Although the case
was decided primarily on the court’s construction of the Equal Protection
Clause of the Fourteenth Amendment, the analysis was also held applicable
to the plaintiff’s claim under the analogous state constitutional provisions.*

209 Jd, at 436.

210 See text accompanying notes 34-66 supra.

211 § Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971) (en banc).

212 4, at 597, 487 P.2d at 1250, 96 Cal. Rptr. at 610.

213 Id, at 604-10, 487 P.2d at 1255-59, 96 Cal. Rptr. at 615-19.

214 Id4. at 610, 487 P.2d at 1260, 96 Cal. Rptr. 620.

215 411 U.S. 1 (1973). See text accompanying notes 136-38 supra.

216 Serrano v. Priest, 5 Cal. 3d 584, 596 n.11, 487 P.2d 1241, 1249 n.11, 96 Cal. Rptr. 601,
Pub@han bl 1it3F ddhange@U Akron, 1977
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Therefore, Serrano continues to be applicable to the California school financ-
ing system, in spite of the fact that a similar system had passed muster under
the Federal Constitutional in Rodriguez. Secondly, the California Supreme
Court has continued to use Serrano in deciding other state education issues.

The most recent application of Serrano occurred in Crawford v. Board
of Education.*" In that case the California Supreme Court ruled that the
Los Angeles school board had an affirmative duty to alleviate school segre-
gation, regardless of whether the segregation was de facto or de jure in
nature. The court rejected the implications present in Milliken v. Bradley®®
and Board of Education v. Spangler®® that de facto segregation may be
constitutionally permissible.?”® Relying on Serrano, the court said:

.« . [Tlhe “fundamental” nature of the right to an equal education
derives in large part from the crucial role that education plays in
“preserving an individual’s opportunity to compete successfully in the
economic marketplace, despite a disadvantaged background. . . . [T]he
public schools of this state are the bright hope for entry of the poor and
oppressed into the mainstream of society.” . . . Given the fundamental
importance of education, particularly to minority children, and the
distinctive racial harm traditionally inflicted by segregated education,
a school board bears an obligation, under article I, section 7, subdivision
(a) of the California Constitution, mandating the equal protection of
the laws, to attempt to alleviate segregated education and its harmful
consequences, even if such segregation results from the application of
a facially neutral state policy.**

Decisions such as these are not commonplace, but the list of them
continues to grow. They indicate that some state courts, with the aid of counsel,
are rediscovering and breathing new life into their own constitutions. No
longer are they content to sit back and wait for the latest pronouncement
from the United States Supreme Court. Rather, they are construing state
constitutional provisions in a way that seems best to protect the interests of
their own people—and in many cases these constructions are guarantying
broader personal liberties than the Burger Court when it has dealt with
similarly worded clauses of the federal Constitutional in analogous contexts.

B. Reliance on State Statutes

If there is a state statute relating to the issue involved, state courts can
ground their decisions on it. This approach requires construction of neither

217 17 Cal. 3d 280, 551 P.2d 28, 130 Cal. Rptr. 724 (1976).

218 418 U.S. 717 (1974). See text accompanying notes 102-10 supra.

21996 S.Ct. 2697 (1976). See text accompanying notes 111-12 supra.

220 Crawford v. Board of Education, 551 P.2d 28, 33, 130 Cal. Rptr. 724, 729 (Cal. 1976).
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state nor federal constitutions and completely avoids Supreme Court review
because of the absence of a federal question.

An example of a case where this technique has been used is State ex rel.
Arnold v. County Court.** In that case, the Supreme Court of Wisconsin
noted that the admission at trial of a recorded conversation involving a
defendant who was unaware of the monitoring did not violate any Fourth
Amendment right. United States v. White**® had determined that issue in
favor of the law enforcement officials only two months before. Nevertheless,
the Wisconsin Court decided that the evidence was inadmissible under the
Wisconsin Electronic Surveillance Control Law,?** at least as part of the
prosection’s case-in-chief.

In Butler v. State**® the Texas Court of Criminal Appeals interpreted a
state statute in a way that avoided the effect of Harris v. New York,**
which allows otherwise inadmissible statements to be used for impeachment
purposes. The court said that the legislature had evidenced a policy of exclud-
ing such evidence on the basis that such “extra-judicial oral confessions are
generally unreliable.”?*” The logic of Harris, which rests on the proposition
that the reliability of such statements is not necessarily impaired, cannot
apply to Texas trials, since there has been a state statutory determination
that such evidence is untrustworthy.?*®

The Pennsylvania Supreme Court has also construed a state statute
to reach a result opposed to that reached by the Burger Court. After the
federal Supreme Court determined that a black who had been denied service
at a Moose Lodge solely on the basis of race did not have a valid claim under
the Civil Rights Act,?®® the Supreme Court of Pennsylvania held that the
same club was prohibited from practicing such discrimination by virtue of
the state’s public accommodation law.**® Since the lodge had a practice of
opening its bar and dining room to non-members, as long as they were of
the Caucasian race and were accompanied by a member, the court rejected
the lodge’s defense that the facilities were private.

222 §1 Wis. 2d 434, 187 N.W.2d 354 (1971).

223 401 U.S. 745 (1971).

224 Wis. STAT. ANN. §§968.27-.33 (1971).

225 493 S.W.2d 190 (Tex. Crim. App. 1973).

226 401 U.S. 222 (1971). See Text accompanying note 34-44 supra.

227 Butler v. State, 493 S.W.2d 190, 193 (Tex. Crim. App. 1973), construing TEX. CoDE
CriM. Pro. ANN. arts. 38.21, 38.22 (Vernon 1966).

228 Id, at 197.
228 Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972).

230 Human Relations Comm’n v. Moose Lodge No. 107, 448 Pa. 451, 294 A.2d 594 (1972),
Publighyishiiide P Senge Al eit. ¥37§§951-55 (1964). 35
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Other state courts have construed their statutes to permit a tenant to
assert a defense of retaliatory eviction to a forcible entry and detainer action.
In Lindsey v. Normet*' the Burger Court had said that nothing in the
Federal Constitution prevents a state from passing a law limiting the avail-
able defenses in such action to the right of possession. However, in construing
the Illinois forcible entry and detainer statute,®** Clore v. Fredman®*® held
that although only matters germane to the distinctive purpose of the action
could be introduced as defenses, the assertion that the action was instigated
as a result of the tenant’s complaints to governmental authorities in regard
to housing code violations is a germane matter. Otherwise, the intent of the
retaliatory eviction statute, which forbids the termination of a lease on
account of a tenant’s report to the authorities, would be nullified. In reaching
the same result, the Supreme Court of Minnesota noted the purpose of the
statute was to prevent frustration of legislative efforts to ensure adequate
housing by forcing the tenant to remain silent in the face of violations
because he has nowhere else to go.?*

Of course, such a tactic requires the existence of a statute. If pertinent
legislation is not already in existence, public recation to the more restrictive
Burger Court decisions may stimulate enactment of appropriate statutes. For
instance, the Florida legislature reacted to Gustafson v. Florida,*® which
upheld a full search based on an arrest for failure to carry a driver’s license,
by enacting a statute which decriminalized almost all traffic offenses.®® Since
the Florida police cannot now make a custodial arrest for this minor offense,
the question of a search pursuant to an arrest in such situations simply does
not arise.?*”

C. Reliance on State Public Policy

Another basis for adequate and independent state grounds may be
found in the enunciation of state public policy. Several courts have used

231 405 U.S. 56 (1972). See text accompanying notes 133-34 supra.

232 [LL. ANN. STAT. ch. 80, §71 (Smith-Hurd 1971).

233 59 Ill. 2d 20, 319 N.E.2d 18 (1974). Prior to Lindsey v. Normet, other courts had used

a variety of methods to protect tenants by allowing them to assert defenses in an eviction

action. See, e.g., McQueen v. Druker, 438 F.2d 781 (Ist Cir. 1971) (violation of First and

Fourteenth Amendments); Edwards v. Habib, 130 D.C. App. 126, 397 F.2d 687 (1968),

cert. denied, 393 U.S. 1016 (1969) (statutory construction); Schweiger v. Superior Court, 3

Cal. 3d 507, 476 P.2d 97, 90 Cal. Rptr. 729 (1970) (statutory construction); E. & E. New-

man, Inc. v. Hallock, 116 N.J. Super. 220, 281 A.2d 544 (1971) (violation of Fourteenth

Amendment). After Lindsey, however, the constitutional argument may be advanced to

a state court only in regard to its construction of a state constitution, but if the state does

have protective housing statutes, the statutory argument appears to be the best one.

23¢ Parkin v. Fitzgerald, 240 N.W.2d 828 (Minn. 1976).

235 414 U.S. 260 (1973).

236 Ch. 74-377, (1974) Laws of Florida 1187.
http'&;fég'@ﬁxg&}g%@uak{gﬁ%mkﬁlmiﬁgMHmzm Criminal Procedure, 63 Ky. L. J. 873, 877 36
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this method to evade reversal by the Burger Court. In Commonwealth v.
Campana®® the Pennsylvania Supreme Court held, in a rather opaque deci-
sion, that the “same transaction” test applied to claims of double jeopardy
and that joinder of all criminal offenses based on the same conduct is required,
if the offenses are known to the prosecutor at the time of the first trial. Such
a standard prevents the state from conducting multiple trials, each confined
to a single offense out of the several that the defendant is charged with, in
an attempt to secure a conviction at a later trial if the defendant is acquitted
the first time around. The Burger Court had declined to adopt this more
protective standard in Ashe v. Swenson.**® When the case came up for
review, the Supreme Court granted the prosecutor’s petition for writ of certi-
orari, but remanded the case for a determination of whether the Pennsylvania
Supreme Court based its judgment on federal or state constitutional grounds,
or both.*** On remand, the Supreme Court of Pennsylvania held that its
decision was based on state law pursuant to the court’s supervisory powers.**!
The United States Supreme Court subsequently denied certiorari.®

The California Supreme Court has also relied on state public policy
to secure individual rights that might be denied by the Burger Court. In
People v. Vickers**® the court held that state public policy mandated the
right to counsel at probation hearings, and thus avoided a confrontation with
the federal Supreme Court, which had expressly left the question un-
answered in Morrissey v. Brewer.***

The Supreme Judicial Court of Maine declined to follow the Burger
Court in its ruling that the mere issuance of a liquor license to a private
club did not sufficiently implicate the state in the racial discrimination against
a black who was refused service there.**® In Elks Lodge No. 2043 v. Ingra-
ham*® the state liquor board had denied a liquor license to such a club.
The club contended that the members’ constitutional right of free association
had been violated. The Maine Court denied the claim on the ground, among
others, that the requirement of racial nondiscrimination to obtain a liquor
license was justified since the state had a legitimate interest in discourag-

238 452 Pa. 233, 304 A.2d 432 (1973).

239 397 U.S. 436 (1970).

240 414 U.S. 808 (1973).

241 455 Pa. 622, 314 A.2d 854 (1974).

242 417 U.S. 969 (1974).

243 8 Cal. 3d 451, 503 P.2d 1313, 105 Cal. Rptr. 305 (1972).

244 408 U.S. 471 (1972) (state must afford an individual some opportunity to be heard prior
to revoking his parole, but question of whether the parolee is entitled to the assistance of
counsel at the hearing was left undecided).

m%b”g e No. 107 v. Irvis, 407 U.S. 163 (1972).
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ing racial bias and avoiding the appearance of acquiescence in any such
discrimination.**’

Grounding a decision on public policy may be helpful in that it avoids
unnecessary construction of any constitution, whether state or federal. More
importantly, it may be the only tool available in some situations. Not all
state constitutions have provisions which correspond to the Federal Bill of
Rights. New Jersey, for instance, is one of the few states that has no constitu-
tional clause guarantying the privilege against self-incrimination. Neverthe-
less, the Supreme Court of New Jersey has recognized such a privilege as
rooted in the common law.2**

This reliance on public policy also fills a gap when there are no appli-
cable statutes in existence. In the absence of a definitive position by either
the legislature or the Court of Appeals, a lower New York court was able to
provide more adequate relief for tenants by relying on public policy. In
Markese v. Cooper** the court held that a summary eviction proceeding
could not be used by a landlord to penalize a tenant for reporting housing
code violations. In that case, the tenant had evidently been a satisfactory
tenant for three years, but when she reported vermin and rodent infestation,
lack of heat, peeling lead paint, a flooded cellar, broken and rotted windows,
and deteriorated front steps to the housing authority, the landlord brought
an eviction action against her. To award the landlord a judgment, the court
said, would “frustrate the strong public policy of maintaining decent housing
in New York State.”**® The court recognized that Lindsey v. Normet*® had
held that a limitation placed on litigable issues in an eviction action does
not violate due process, but maintained that Lindsey would not aid the land-
lord here because the New York law is not merely procedural®*® in nature.

CONCLUSION

When compared to its predecessor, the record of the Burger Court in
fostering the protection of civil rights is disappointing. Overall, it has lowered
the national standard that the states are required as a minimum to live up to.
Except in cases which it has seen as being fundamentally unfair to the

247 Id. at 616.

248 E.g., King v. South Jersey National Bank, 66 N.J. 161, 178, 330 A.2d 1, 10 (1974); State
v. Fary, 19 N.J. 431, 434, 117 A.2d 499, 501 (1955); State v. Zdanowicz, 69 N.J.L. 619,
622, 55 A. 743, 744 (1903). However, the Supreme Court of New Jersey declined to use
this common law privilege as a tool for rejecting Harris, even though the argument was
presented. State v. Miller, 67 N.J. 229, 337 A.2d 36 (1975).

249 70 Misc. 2d 478, 333 N.Y.S.2d 63 (Monroe County Ct. 1972).

280 Id, at 481, 333 N.Y.S.2d at 67.

251 405 U.S. 36 (1972).
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criminally accused®*® or as unusually threatening to law-abiding citizens,**

the Court has consistently favored law enforcement authorities over the
individual.?* It has also denied relief to groups on the outskirts of society
by refusing to outlaw what appears to be discriminatory practices.** Instead
of finding a fundamental interest that must be protected in the absence of
a compelling state interest, it has allowed such discrimination to continue if a
rational purpose can be found to support it.>’

While national guidance from the Supreme Court has thus receded
into the background, the separate states have been accorded “the independ-
ence and freedom that was plainly contemplated by the concept of feder-
alism.”?® It is encouraging to this writer that some state courts have responded
to this call to responsibility, and hopefully more will do so as the new legal
climate sinks into the consciousness of lawyers and judges around the
country.?*®

Even so, state decisions are no substitute for a similar decision coming
from the Supreme Court of the United States. In the first place, state decisions
will not protect the litigant who is in federal court—often not by his own
choice. Secondly, decisions coming from the state courts have a geographically

253 E.g., Doyle v. Ohio, 96 S.Ct. 2240 (1976) (due process violated by using a defendant’s
silence against him after Miranda warnings gave rise to an assurance that silence would carry
no penalty).

254 E.g. United States v. United States District Court, 407 U.S. 297 (1972) (electronic
surveillance in internal security matters to be undertaken only after securing a warrant).

255 See, e.g., cases cited notes, 16-19, 68 supra.

256 See, e.g., Board of Education v. Spangler, 96 S. Ct. 2697 (1976) (court has lost jurisdic-
tion once school district lines have been redrawn); Mathews v. Eldridge, 96 S.Ct. 893 (1976)
(social security disability benefits may be terminated prior to evidentiary hearing); Independ-
ent School District v. Rodriguez, 411 U.S. 1 (1973)) (state may set up school financing
system that favors the affluent); United States v. Kras, 409 U.S. 434 (1973) (requirement
of bankruptcy filing fee does not violate constitution); Jefferson v. Hackney, 406 U.S. 535
(1972) (state may discriminate in aid it dispenses to welfare recipients); Lindsey v. Normet,
405 U.S. 56 (1972) (state may permit eviction action without defense that landlord failed to
maintain habitable premises); Wyman v. James, 400 U.S. 309 (1971) (state may require
home visitation in order to qualify for AFDC benefits).

257 Project Report, supra note 148, at 305.

338 Burger, The Interdependence of Our Freedoms, 9 AkKrRON L.REv. 403, 404 (1976).

259 Of course, such an achievement will be no easy task. So far, few state courts have shown
a willingness to treat state constitutions as independent of the Federal Bill of Rights. Many
tend to rely on Supreme Court decisions which have construed the United States Constitu-
tion and have regarded such opinions as controlling construction of parallel provisions in
state constitutions. People v. Henne, 11 1Il. App.3d 405, 406, 296 N.E.2d 769, 770 (1973)
(difference between federal and state constitutional provisions is one of semantics rather than
substance); State v. Mecca Twin Theater & Film Exchange, Inc., 82 Wash. 2d 87, 91, 507 P.2d
1165, 1168 (1973) (state constitutional provision will not be construed more broadly than
parallel provision in United States Constitution); Falk, supra note 155, at 280. Some judges
even view such independence as irresponsible, as representing “a refusal to accept account-
ability for our decisions on federal constitutional law and an unwillingness to leave to the
highest federal court the last word on questions of such law.” Commonwealth v. Campana,
Publ‘SgBeli&’.YﬁQ?%ﬁl?BEQ@H.)ZW%&,9859 (1973) (Pomeroy, J., dissenting). P
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limited impact. By granting protection to the black, the poor, the political
radical and even the despised criminal suspect, the Warren Court raised the
nationwide hopes and expectations of groups that had been shunted aside
by our society. By applying values of fairness and morality to the concrete
problems before it, the Warren Court sought to teach to us all our nation’s
deepest purpose and meaning.*® State courts can never fulfill this function

of national leadership, and it is this special role that those who admire the
Warren Court miss the most.

JANICE Gu1
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