








victory. The union brought unfair labor charges against the company

for the type of tactics employed. The Board held there was no violation

of Section 8 (1) as management's viewpoints were expressed in the form

of opinions, not threats or reprisals. However, the Board did set the election

aside on the basis that management's conduct created an atmosphere which

rendered a free choice improbable, and therefore, the results should be

invalidated even though the conduct did not constitute an unfair labor

practice. The Board found that "an election can serve its true purpose

only if the surrounding conditions enable employees to register a free and

untrammeled choice for or against a bargaining representative.18

The policy adopted by the Board was analogized to that of a scientific

experiment.' The idea behind this policy was to put the worker in a

vacuum so as not to affect his choice at the polls. But, however ideally

the Board may desire a "laboratory" type situation, that is not practicable

as the effect would be no campaigning at all. No campaigning would then

be a restriction of free choice as the employee would not have the facts

of the management's viewpoint. This being the case, the Board has followed

a policy of allowing certain campaign practices so as to permit a choice

between the parties, but the Board consistently maintained on paper

that the "laboratory conditions" concept must prevail. °

After the General Shoe1"' opinion was set forth, three major decisions1 22

were handed down by the Board during the next thirteen years. The rationale

of these opinions culminated in the Hollywood Ceramics22 test which was

followed for the next fifteen years.

In United Aircraft Corp., " the Board set aside an election due to

118 Id. at 126.
119 Id. at 127. The Board stated "in election proceedings, it is the Board's function to provide

a laboratory in which an experiment may be conducted, under conditions as nearly as
ideal as possible, to determine the uninhibited desires of the employees. It is our duty to
establish those conditions; it is also our duty to determine whether they have been ful-
filled. When, in the rare extreme case, the standard drops too low, because of our fault
or that of others, the requisite laboratory conditions are not present and the experiment
must be conducted over again."
120 For a criticism of the "laboratory condition" ideal see Siegel, Union Election Campaigns

-A New Ball Game Under the Board's Shopping Kart Ruling? 1978 LABOR LAW DEVELOP-

MENTS 35 (1977) hereinafter cited as Union Election Campaigns. Siegel quotes Judge Gold-
berg's language in N.L.R.B. v. Sumpter Plywood Corp., 535 F.2d 917 (5th Cir. 1976). Judge
Goldberg's opinion as to "laboratory conditions" was "Although the Board aspires to labo-
ratory conditions in elections, we recognize that clinical asepsis is an unattainable goal in
the real world of union organizational efforts. Some degree of puffery and propagandizing
must be permitted else the laboratory would be found infected in every case. But in the
end, we must rest our faith in the ability of the workers, apprised of the position of both
sides on all issues, to see through puffery and hyberbole and to vote their own interests."
12177 N.L.R.B. 124, 21 L.R.R.M. 1337 (1948).

122 United Aircraft Corp., 103 N.L.R.B. 102, 31 L.R.R.M. 1437 (1953); Gummed Products

Co., 112 N.L.R.B. 1092, 36 L.R.R.M. 1156 (1955); U.S. Gypsum Co., 130 N.L.R.B. 901,
47 L.R.R.M. 1436 (1961).
123 140 N.L.R.B. at 221, 41 L.R.R.M. at 1600.

124 103 N.L.R.B. at 102, 31 L.R.R.M. at 1437.
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management's distribution to the employees of a forged telegram that al-
legedly contained false information. The Board reasoned that it was virtu-
ally impossible for the employee voters to realize the nature of the telegram,
and therefore its distribution interferred with their freedom of choice.

Two years later, Gummed Products Co. 2' was decided. Here, the Union
distributed handbills one week before the election which contained the wage
rates allegedly paid by other companies represented by the union. One of
the companies referred to in the handbill was Setton Fiber Company which
was located about eight miles from Gummed Products. Setton was engaged
in the same type of manufacturing as Gummed Products. Management
of Gummed Products checked the rates in the handbill with Setton and
found them to be erroneous. Immediately management challenged the
union to reply. The union chose not to do so. The Board in setting aside the
results of the election stated, "The ultimate consideration is whether the
challenged propaganda has lowered the standards of campaigning to the
point where it may be said that the uninhibited desires of the employees
cannot be determined in an election."' 28 In the instant case, the Board found
the union representative who incorrectly stated the wages of the Setton
plant was in a position to know the wage rates as he was also the bargaining
representative for the workers at Setton. This being the case, the employees
at Gummed Products were intentionally mislead, and their freedom of
choice was interferred with.

In U.S. Gypsum Co.,'27 the employer received telegrams from the
manager of another U.S. Gypsum plant. The telegrams stated that the
"International Boss" of the union had all the control over negotiations, and
the members at his plant now regret ever being associated with the union.
These telegrams were posted in the plant and copies were distributed to
supervisors who then discussed the text of the telegram with the employees.
The Board held that the manager of the other plant was in a position to
know the circumstances surrounding negotiations at his plant, and he
knew that local members were permitted and had participated in the negoti-
ation process in the past. Based on these facts, the Board determined that
the election should be set aside and in the future other elections should
also be set aside

where (1) the employees would tend to give particular weight to the
misrepresentation because it came from a party that .. . was in an
authoritative position to know the true facts, and (2) no other party
had sufficient opportunity to correct the misrepresentation before the
election."2 8

125 112 N.L.R.B. at 1092, 36 L.R.R.M. at 1156.
12 Id. at 1094, 36 L.R.R.M. at 1157.
227 130 N.L.R.B. at 901, 47 L.R.R.M. at 1436.
129id. at 902 (citing Celanese Corp. of America, 121 N.L.R.B. 303, 42 L.R.R.M. 1354
(1958)).
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B. Hollywood Ceramics

In 1962, the Board set forth the test 129 that was used without interrup-

tion in election cases involving misrepresentation allegations for the next

fifteen years. In Hollywood Ceramics the union distributed a handbill to

the employees in English and Spanish. This handbill contained comparative

wage rates for similar job classifications at other ceramic plants that were

represented by the union. However, the wage rates stated in the handbill
did not reveal the effect of the existing payment plan, and the only reference

made to this incentive plan was at the end of the wage rate tables. This
reference was printed only in English. Also, the rates stated by the union

were not truly comparative as the type of operations and degree of skill

required at the other plants varied from the Hollywood plant.

The Board's holding in Hollywood Ceramics was based on the policy

that the employees must be guaranteed a full and complete freedom of

choice in the selection of a bargaining representative. However, this policy

must be balanced with the rights of the participants in an election to conduct
a vigorous campaign. The Board noted this balance that must exist has
been stated several ways. 3 For the guidance of the parties involved in the
instant case, the Board restated the formula in the following manner.

We believe that an election should be set aside only where there has
been a misrepresentation or other similar campaign trickery, which in-
volves a substantial departure from the truth, at a time which prevents
the other party or parties from making an effective reply, so that this
misrepresentation, whether deliberate or not, may reasonably be ex-
pected to have a significant impact on the election. However, the mere
fact that a message is inartistically or vaguely worded and subject to
different interpretations will not suffice to establish such misrepresen-
tation as would lead us to set the election aside. Such ambiguities, like
extravagant promises, derogatory statements about the other party,
and minor distortions of some facts, frequently occur in communication
between persons. But even where a misrepresentation is shown to
have been substantial, the Board may still refuse to set aside the election
if it finds upon consideration of all the circumstances that the statement
would not be likely to have had a real impact on the election.''

In applying this standard to the facts, the Board found the handbill
to have violated the employees' freedom of choice in that the misrepresenta-
tions stated therein grossly understated the employer's rates, and the rates
for the compared plant were very much exaggerated. Furthermore, the
passing reference to the Hollywood incentive plan was ambiguous and, in
effect, gave the employee several possible interpretations as to the meaning
of the statement. Also, the Board noted that even if the sentence is the

129 140 N.L.R.B. at 221, 51 L.R.R.M. at 1600.
230 See note 7, 140 N.L.R.B. at 221, 51 L.R.R.M. at 1600.
is, Id. at 224.
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handbill referring to the incentive plan was acceptable, the fact that the
sentence was printed only in English was misleading to the approximate
one-third Spanish speaking.

The basic factors of the Hollywood Ceramic test' are (1) the mis-
representation must be substantial, (2) the misrepresentation must be reason-
ably tend to have a significant impact on the election, and (3) the mis-
representation must be made at such a time that an insufficient opportunity
exists for the opposition to reply. In addition, the Board noted in footnote
10 of the opinion that the statement may be more likely to be deceiving
if made by a person in a position of authority that has access to the truth
or falsity of the statement.'

The adoption of the standard left the Board a great deal of discretion
in applying the test to each case. The Board was able to look at each
particular set of facts... and determine whether the misrepresentation was
substantial and whether it could have a significant impact on the election.
In analyzing the facts on the basis of these two criteria, the Board's decisions
did not follow a consistent pattern 3 ' due to the nature of the test and the
philosophies of the different individuals serving on the Board over the years.

With regard to the time of the misrepresentation, the Board and the
courts often were able to dispose of this factor rather easily."' The key
is whether the employees have a sufficient opportunity to gain access to
the information which is the source of the misrepresentation.' 7 If the em-

1821d.
13 The "knowledge" factor is not always required. See 9 TOL. L. REv. 399 at 405 (1977).
The First Circuit stated the formula for "special knowledge" in terms of the employee's
perception. In N.L.R.B. v. A.G. Pillard Co., 39 F.2d 239 at 242 (1st Cir. 1968), the court
stated, "In judging the effect of a misrepresentation the test cannot be whether the speaker
had special knowledge, but must be whether the listeners would believe that he had a
misrepresentation by one having prime access to pertinent facts would be of no consequence
if, for some reason, his listeners did not think him believable. On the other hand, a
misrepresentation by one in fact having no knowledge at all would be effective if he thought
to be credible."
"4 See 38 TEMPLE L. QTRLY 288 (1965) with specific reference to footnote 2 at p. 288
and accompanying text.
2
35 See Union Election Campaigns at 41; 56 N.C. L. RS1. 389, 394 (1978).
'36 See Lipman Motors, Inc. v. N.L.R.B., 451 F.2d 923 (2d Cir. 1971). In this case the
misrepresentation took place one week before the election. The Board held one week to
be sufficient for the opposition to reply and the Second Circuit affirmed; Gummed Products
Co., 112 N.L.R.B. 1092, 36 L.R.R.M. 1156 (1955), where two days was not sufficient time
to reply. And Lundy Packing Co., 124 N.L.R.B. 905, 44 L.R.R.M. 1530 (1959), where
two days was sufficient time in that these misstatements had been made two months before,
and this was ample time for the employees to investigate their accuracy. See N.L.R.B. v.
Cactus Drilling Corp., 455 F.2d 871 (5th Cir. 1972) for criticism of Board's policy regard-
ing the time element.
237For example, see N.L.R.B. v. Bata Shoe Co., 377 F.2d 821 (4th Cir. 1967). In this
case the union disturbed a leaflet two days before the election comparing the "Beta" and
the "Union contract" ways for measuring piece work. The company contended this was
a misrepresentation. However, the company did not respond to the union's allegations in
the company-published anti-union leaflet published two days after the distribution of the
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ployees are able in a timely manner to discover the truthfulness or falsity of

the information, then the Board is not likely to set aside an election.

The Board is also found after the adoption of the Hollywood Ceramics

standard that the courts often disagreed with the Board's decision.' Prob-

lems with court enforcement and the general attitude of the labor com-

munity regarding inconsistencies in decisions led the Board to reexamine the

Hollywood Ceramics test in Modine Manufacturing Co.39

C. Modine Manufacturing Co.
In Modine," ° the union won the election by a vote of 93 to 86 over

the Intervenor Sheet Metal Workers' International Association Local Union

No. 2, AFL-CIO. The Intervenor challenged the result with allegations

that the Union had made material misstatements as to wages, benefits, strike

assistance, and dues. The Respondent company desired a hearing after

the Intervenor filed objections to the election. In its brief the Intervenor

stated that in several recent cases the Board had erred in failing to direct

hearings when alleged misrepresentations were based on the Hollywood
Ceramics standard.

The Board stated in the test of the decision that the task of the Board

is very difficult in terms of funds and personnel to deal with the numerous

cases that arise each year.' The Board went on to say that the task as-

signed to the Board is an administrative one, and a decision must always

be made one way or another when an objection is filed over an election.

Clearly, if the integrity of the election is shown by one of the parties to

be in doubt, then the Board must examine the background of the election

notwithstanding the factors of funds and personnel that may have to be

expended to settle the question. However, in cases where the allegations are

too speculative, the Board must in administrative capacity refuse to hear

the case. The purpose of refusing to hear a case is based on the need to

effect the election result when the allegations are too speculative to warrant

review. In order to inform participants in future elections, the Board, ad-

hering to Hollywood Ceramics, stated the following policy.

leaflet. Also, the Regional Director found that "because most of the employer's production
employees are piece workers, the employees themselves would be in an excellent position

to evaluate the truth or falsity of "Bata's Way." The Court of Appeals affirmed the Regional
Director's conclusions.

13sSee Williams, Janus, and Huhn, NLRB Regulation of Election Conduct, p. 17-19.

(Univ. of Pa. Wharton School Labor Relations and Public Policy Series No. 8, 1974) (here-
inafter cited as NLRB Regulation of Election Conduct). Bok, The Regulation of Campaign
Tactics in Representation Elections Under the National Labor Relations Act, 78 HARv. L.
REV. 38, 82-90 (1964); 56 N.C. L. REv. 389 (1978) notes 34, 38 and accompanying text
(hereinafter cited as Regulation of Campaign Tactics).

139 203 N.L.R.B. 527, 83 L.R.R.M. 1133 (1973), enforced, 500 F.2d 914 (8th Cir. 1974).
500 F.2d 914 (8th Cir. 1974).
140 Id.

141 Id. at 529. The Board noted that 27,000 unfair labor charges and 9,000 elections must
be processed and handled each year.
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• . . there must be a reasonably flexible and not too constrained or
rigidly controlled area left for administrative expertise in determining,
in the best judgment we can muster from our knowledge and experience
in the field, and in the exercise of sound administrative discretion, what
circumstances justify either invalidating an election or holding a hearing
on misrepresentation issues.1"'

As to the Hollywood Ceramics standard, the Board explicitly reaffirmed
the test and indicated how the Board would evaluate cases in the future.

It thus becomes our recurring task to make a determination, with the
aid of such expertise in the field as we may collectively have developed,
as to whether the nature of such last-minute departures is such as
to constitute a "substantial" departure from the truth, as to whether
the issue involved is itself "substantial," as to whether it is likely to
have "had a real impact on the election," as well as the collateral,
but not unrelated issues of whether there was time for an effective
reply, whether employees might reasonably have relied on the mis-
representation, and so on. " '

From the language of the Modine opinion, the Board seemed to believe
that from that point on the Hollywood Ceramics standard would be better
understood as to how the test would be applied and the policy underlying
the application. However, as much as the Board had hoped for a better
understanding of its policy in the labor community, this was not to be
the case.

D. Member Penello's Dissenting Opinions
A year after Modine was decided, the Board heard the case of Medical

Ancillary Services, Inc.'" The case involved alleged misstatements by the
chief stewardess to an employee concerning information made to the stew-
ardess by the Vice President of the company. The Board affirmed the ad-
ministrative law judge's decision that these statements were too close to
the time of the election and a strong likelihood existed that they had a sub-
stantial impact on the election.

Member Penello, in a vigorous dissenting opinion, began a crusade
against the majority's strict interpretation of the Hollywood Ceramics' "labo-
ratory conditions" concept. The dissent's criticism was twofold in that (1)
the decision was a miscarriage of justice, and more importantly (2), the
Board's entire policy concerning misrepresentation issues in elections was
erroneous and should be laid to rest." ' The language used by Member
1421d. at 530.
14 31d. at 529.
1+ 212 N.L.R.B. 582, 86 L.R.R.M., 1598, supplementing 195 N.L.R.B. 290, 74 L.R.R.M.,
1328, (1974).
145 d. at 586. Specially, Member Penello argued vigorously that the Board has continued to
review whether the misstatements are true or false when in the past the Board has said they
would not engage in such a determination. Also, the Board suggested in Modine that in
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Penello is extremely strong and very much to the point. The following

statements clearly indicate his strong desire to rid the labor community

of the "laboratory conditions" doctrine imposed by Hollywood Ceramics

and adopt the more modern point of view of intervening only when the

deception is intentional.

I submit that under the guise of maintaining laboratory conditions we

are treating employees not like mature individuals capable of facing
the realities of industrial life and making their own choices but as

retarded children who need to be protected at all costs. . . In sum,

the Gummed Products role, as "clarified" by Hollywood Ceramics, has

served only to impose increasingly greater restrictions on activities of

parties in conjunction with Board elections and heavier caseloads on

the Board and has led to substantial delays in the final disposition of

representation cases. I see no reason why the Board should continue
to intervene "to protect voters from their own gullibility," and would
limit Board intervention to cases involving . . . intentional trickery
which the voters could have no reason to suspect and no reason to
check for authenticity. "'

In 1975, Member Penello again filed a strong dissent against the con-

tinued use of the Hollywood Ceramics rule in Ereno Lewis. "" Here, a leaflet

was distributed by management with a "sample check" attached revealing

the net amount an employee could expect to receive if the union won the

election. A majority of the Board found that the company had misstated

the initiation fee and the period in which all monies due the union had to
be paid. Therefore, on the basis of these facts, the majority found that the

employer had engaged in a material misrepresentation and due to the

timing of distribution of the leaflet, the union was left without an adequate
amount of time to reply.

Member Penello, as he did in Medical Ancillary Services, Inc.1 8 traced

the development of misrepresentation cases and strongly attacked the majori-

ty's continued adherence to Hollywood Ceramics. In this case, Member

Penello did agree with his fellow colleague, Member Jenkins, as to the

computation of the monies as the amount required to be contributed was

actually understated by several dollars." 9 As to the time period required

for payment, Member Penello argued that at no time did the company state

the future there would be a tightening of the number of hearings granted by the Board,

and that has not been the case as evidenced by the present decision. Finally, he cites
Professor Bok's treatise on campaign regulation, Regulation of Campaign Tactics and the
Williams study, NLRB Regulation of Election Conduct regarding the vagueness and sub-

jectivity of the Hollywood Ceramics test.

146 Id. at 585, 586.
147 Ereno Lewis, 217 N.L.R.B. 239, 88 L.R.R.M. 1481 (1975).
148 212 N.L.R.B. at 582, 86 L.R.R.M. at 1598.
149 217 N.L.R.B. at 240. Due to the numerous funds that members would be required to

contribute to, the amount used by the employer on the "sample check" was fairly accurate.

The Union could only contend that the amounts stated were placed in the wrong fund.
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or imply that the total amount had to be paid at once. All the company was
trying to accomplish was to show the employees what the financial impact
of union deductions would mean to their take-home pay. In conclusion,
Member Penello contended that all employees had to do to comprehend
the meaning of the figures used on the "sample check" was to use some
basic everyday common sense and their ability to understand the English
language. Perhaps Member Penello's view with regard to the majority
opinion is best summarized in the opening paragraph of his dissenting
opinion.

In the hope that my words will not fall on deaf ears, I take this oppor-
tunity to urge once more that this Board give Hollywood Ceramics a
decent burial and return to its earlier, intrinsically sound policy of
not inquiring into the truth or falsity of the parties' campaign state-
ments. "'

E. Shopping Kart Market, Inc.
With great pleasure, Member Penello along with Member Walther drafted

the majority opinion in Shopping Kart Market, Inc.' in April, 1977. This
decision in this case resulted in the "decent burial" of Hollywood Ceramics.
For many in the labor community, the decision did not come as any great
surprise."'

In Shopping Kart, the union's Vice President and business representative
stated on the day before the election that the company's profits for the
previous year was $500,000 when in fact it was only $50,000. The Regional
Director found there was no misrepresentation under Hollywood Ceramics
since the union representative was not in a position to have access to the
profits of the company. The Board agreed with the Regional Director,
but the majority based its decision on Member Penello's dissenting opinions
in Medical Ancillary' and Ereno Lewis. 5' The majority accepted Member
Penello's contentions that the Hollywood Ceramics standard was unworkable
and burdensome. Continued reliance on Hollywood Ceramics would result
in extensive analysis of campaign propaganda, restriction of free speech,
variance in application as between the Board and the courts, increase in
litigation, and a resulting decrease in the finality of election results.

In following Member Penello's dissenting opinions in Medical Ancil-
150ld.
151228 N.L.R.B. 1311, 94 L.R.R.M. 1705 (1977). In footnote 24 the majority notes for all
practical purposes Member Murphy (concurring opinion) is in complete agreement with
the majority.
'
52 See Phalen, Jr., The Demise of Hollywood Ceramics: Fact and Fantasy, 46 U. CiN. L.

REv. 450 (1977) with specific reference to the biographical information note on the author.
The note points out two months prior to the Shopping Kart decision the American Bar
Association's Labor Law Section was forewarned of the death of Hollywood Ceramics
by Mr. Phalen and Member Penello.
153 212 N.L.R.B. at 582, 86 L.R.R.M. at 1598.
154 217 N.L.R.B. at 239, 88 L.R.R.M. at 1481.
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lary55 and Ereno Lewis," the majority relied to a great extent on several

research studies"' on labor election processes and employee voter behavior
as a basis for their decision. First, the majority accepted the conclusion of

Professor Bok'5 8 to substantiate the ill effect of increased litigation under
Hollywood Ceramics. The next source relied upon by the majority was the
study done by Messrs. Williams, Janus, and Huhn.'5 9 This research deals
with an analysis of the elements required by the Hollywood Ceramics test

and the inconsistencies that result therefrom. Specifically cited by the majori-
ty are problems associated with applying the substantiality and materiality
of an alleged misrepresentation to a particular set of facts. Also discussed
are the factors of the source of the misrepresentation and the independent
knowledge of the persons involved. The majority concludes their discussion
of NLRB Regulation of Campaign Elections by citing the caveat set forth
by authors.

As long as the Board continues to probe into the truth or falsify of
campaign statements and measure their effect on election results by
these uncertain standards, parties unsuccessful in the balloting will
be object routinely to their opponents' campaign statements and the
Board will be forced to engage in a painstaking analysis of everything
that was said in the campaign with the certification of the election
results delayed in the interim."

It appears from the opinion the strongest weight given to outside
research is accorded to the two-part study' by Professors Getman, Gold-
berg and Herman. Part I of the project deals with the Board's assumptions'62

concerning employee behavior in a certification election while Behavioral

'55 212 N.L.R.B. at 582, 86 L.R.R.M. at 1598.
156 217 N.L.R.B. at 239, 88 L.R.R.M. at 1481.
15 Roomkin & Abrams, Using Behavioral Evidence in NLRB Regulation: A Proposal, 90
HARv. L. REV. 1441 (1977); Julius G. Getman, Stephen B. Goldberg, Jeanne B. Herman,
NLRB Regulation of Campaign Tactics: The Behavioral Assumptions on Which the Board
Regulates, 27 STAN. L. Rnv. 1465 (1975) hereinafter cited as Behavioral Assumptions, Part
I; and Julius G. Getman and Stephen Goldberg, The Behavioral Assumptions Underlying
NLRB Regulation of Campaign Misrepresentations: An Empirical Evaluation, 28 STAN. L.
REv. 263 (1975) hereinafter cited as Behavioral Assumptions, Part 11.
1

5
8 See N.L.R.B. Regulation of Election Conduct. Professor Bok contends that restrictions

on the content of campaign propaganda requiring truthful and accurate statements "resist
every effort at clear formulation and tend inexorably to give rise to vague and inconsistent
rulings which baffle the parties and provoke litigation."
159 See N.L.R.B. Regulation of Elections Conduct.

160 228 N.L.R.B. at 1312; citing NLRB Regulation of Election Conduct.

161 See Behavioral Assumptions, Part I and Part II.

162 Behavioral Assumptions, Part I. The assumptions found in their research were divided

into the following categories: (1) the assumption that employees are attentive to the cam-
paign, (2) the assumption that employees will interpret ambiguous statements by the em-
ployer as threats or promises, (3) the assumption that employees are unsophisticated about
labor relations, (4) the assumption that free choice is fragile, (5) the assumption that limited
union campaigning on company premises is adequate, and (6) the assumption about authori-
zation card signing as an indication of free choice.
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Assumptions, Part H, is devoted to the methods163 used by the researchers
in the selection of specific elections and the approach used to evaluate the
results of these elections. Based on these assumptions' found by Pro-
fessors Getman and Goldberg, the majority appears to have accepted their
conclusions and without reservation and stated

Based on the assumptions of employee behavior which we find dubious
at best and productive of a host of ill effects, we believe that on balance
the Hollywood Ceramics rule operates more to frustrate free choice
than to further it and that the purposes of the Act would be better
served by its demise.'65

The majority concluded the decision by adhering to the principle that the
Board would intervene in the future only where a party had engaged in
deceptive practices during the campaign.

A concurring opinion was filed by Chairman Murphy. The only de-
parture from the majority opinion by Chairman Murphy was that an election
should also be set aside cases in which a party makes an "egregious mistake
of fact.""' The concurrence then cited two cases as examples in which
the election should not be set aside. 6 Other than these two examples,
Chairman Murphy did not explain what would constitute an "egregious
mistake of fact."

A partial dissent was filed by Members Fenning and Jenkins. Their
chief concern was what the future held with regard to the death of Hollywood
Ceramics. In no way were these two members convinced of the proposition
by the majority that today's employee voter had such sophistication to
decipher the statements made during a heated campaign without the guiding
protection of the Board. Also, the dissent attached to the Getman and Gold-
berg study as in conclusive and criticized the majority for not coming
forward in their opinion with all the results allegedly discovered by the
project.'68 Finally, these two members suggest that the "almost anything

163 Behavioral Assumptions, Part If. Factors used by the authors in selecting the thirty-one
representative elections were the intensity of the campaign elections that involved unlawful
campaigning, type of business operations, and the size of the city in which the election
was conducted.
164 Id., See note 162, supra.
165 228 N.L.R.B. at 1313.
166Id. at 1314.
167 Id. The first case cited is Henderson Trumbull Supply Corp., 220 N.L.R.B. 210, 90
L.R.R.M. 1477 (1975). Here the misrepresentation involved the understanding of financial
figures allegedly made regarding company profits. The second case cited is Contract
Knitter, Inc., 220 N.L.R.B. 579. 90 L.R.R.M. 1484 (1975) which involved a misstatement
of the earnings of employees at other plants.
168 Id. at 1315. The criticism was aimed at the small number of elections studied out of
the numerous elections conducted by the N.L.R.B. Members Fanning and Jenkins also
stated that out of ten thousand elections per year only three to four percent are brought
to the Board for review. And out of that small percentage only seven percent of the
elections are set aside (i.e. twenty-five to twenty-seven elections per year). In light of these
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goes" policy of the majority will only result in increased campaign charges
and countercharges, and this is directly in conflict with the supposed in-
tention of the majority to restrict litigation in representation cases.

Member Jenkins also filed a further dissent which was highly critical
of the majority. He contended that the majority's opinion was not based
on any logical reasoning but rather on the basis of a law review article.'
Further challenges were then levelled at Getman and Goldberg's methodology
and logic.'7 ° From the conclusions reached by these researchers and subse-
quently adopted in toto by the majority, Member Jenkins reasoned the
future would only bring uncertainty and unfairness in misrepresentation
cases.

F. Decisions Under Shopping Kart

In Shopping Kart's short lifetime only a few cases were decided and
by the time it was overruled17 no clear line of thought had yet emerged.
Regardless, due to shifts in Board policy" 2 in the past three years, it is not
beyond reason to say that the present policy will not be changed in the
future. Therefore, an analysis of several cases decided under Shopping
Kart may be helpful if in the future the Board decides to readopt the Shop-
ping Kart doctrine.

In Thomas E. Gates & Sons, Inc.,' 3 the employer in a letter to the
employees understated wages payable under the contract by nearly $2.00
per hour. This alleged misrepresentation took place four days prior to the
election. The Regional Director decided the election should be set aside
on the basis of Hollywood Ceramics. The Board concluded this was a mis-
leading campaign statement and under the Shopping Kart doctrine did not
warrant setting aside the election. Member Fanning, dissenting, stated
that a misstatement of wages by approximately $2.00 per hour with an
adequate time to reply was a misrepresentation, and he would set aside
the election as the misrepresentation would have a substantial impact on
the election. Footnotes to the opinion indicate again that elections will only
be set aside in cases of deceptive practices and when the conduct of one
of the parties commits fraud that is an "egregious mistake of fact" (Mem-
ber Murphy).

In National Council of Young Israel, dba, Shalom Nursing Home,17 4 the

statistics which were not revealed in the majority opinion, the partial dissent argues that
the time and funds required to maintain this investment is well worth it.

169 Behavioral Assumptions, Part . and Part 1I.

'
7 0 See also 46 U. CIN. L. REv. 50, 57 (1977).

17 239 N.L.R.B. No. 101, 99 L.R.R.M. 1687 (December 8, 1978).
172 Shopping Kart's existence as Board policy lasted only 20 months until the Board re-
adopted Hollywood Ceramics.
'73 229 N.L.R.B. 705, 95 L.R.R.M. 1198 (1917).
174 230 N.L.R.B. 980, 95 L.R.R.M. 1436 (1977).
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union, immediately preceding the election, distributed a letter to the em-
ployees concerning its contract negotiating results. This letter contained
information that amounted to a misrepresentation. The majority (Members
Penello and Walther) found that this was a misleading campaign statement
that did not fall within the narrow exceptions to the Shopping Kart rule.
Again Member Fanning dissented. This time Member Fanning dissented
on the basis that the employer did not have sufficient time to reply to
the statements made by the union.

The next misrepresentation case to be decided was Cormier Hosiery
Mills, Inc."5 Here, the Regional Director set aside an election in which the
union misrepresented that the employer used an accounting procedure
to hide $200,000 so that the amount would not be calculated into the
profit-sharing plan. Members Penello and Walther sustained the results
of the election on the basis of Shopping Kart. Member Murphy found no
"egregious mistake of fact," and, therefore the case falls outside of her
concurring opinion in Shopping Kart.

In Precision Fabricators, Inc.,'76 the majority consisting of Members
Penello and Murphy found that even if the alleged misrepresentations in the
preelection campaign were true, the election should not be set aside on the
basis of Shopping Kart. Member Jenkins dissented by stating that the wages
and benefits described in the leaflet which was distributed by the union
did leave an adequate amount of time for the employer to reply. Furthermore,
the effect of these misrepresentations could reasonably be expected to
have a substantial impact on the election.

The Board in Shopping Kart Market, Inc."' did hold that an election
would be set aside "in instances where a party has engaged in such deceptive
campaign practices as improperly involving the Board and its processes, or
the use of forged documents which renders the voters unable to recognize
the propaganda for what it is.""' 8 In Formico, Inc., 9 the Board had the
opportunity to apply the Shopping Kart exception. In this case, the em-
ployer had been charged with unfair labor practices. The charges were
disposed of due to a settlement agreement which contained a non-admission
clause. The union distributed a letter during the campaign claiming the
Board had found the employer guilty of unfair labor charges. The Regional
Director certified the union's victory on the basis of Shopping Kart. This
decision was reversed unanimously by the Board (Members Fanning and
Murphy and Jenkins). The Board held that the tactic used by the union
was deceptive in nature and was an improper use of the Board's election

175 230 N.L.R.B. 1052, 95 L.R.R.M. 1461 (1977).
176 233 N.L.R.B. 1404, 97 L.R.R.M. 1121 (1977).
177 228 N.L.R.B. at 1311, 94 L.R.R.M. at 1705.
178ld. at 1313.

179233 N.L.R.B. 61, 96 L.R.R.M. 1392 (1977).
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process. It was irrelevant how much time had passed between the date
the letter was distributed and the date of the election.

Also to be considered is whether Shopping Kart should have been

applied retroactively. The Appeals Court on several occasions have had the
opportunity to consider the question. Even though Shopping Kart has been

overruled, 8 ' the question is still of great importance.

In Blackmun-Uhler Chemical Division v. N.L.R.B.'8 ' the appeals
court remanded the case to the Board for reconsideration' 82 to determine
whether the Shopping Kart test applied to the instant case.

G. General Knit of California, Inc.

Shopping Kart's life was shortlived. In December, 1978, the Board
by a margin of three to two reversed itself and discarded Shopping Kart83

in favor of the Hollywood Ceramics."'

In General Knit,8' the employer filed two objections to the conduct
of the union during the time period immediately preceding the election. The
employer alleged that the union destroyed the laboratory conditions necessary
for the employees to make a free and fair choice at the polls. Misconduct
alleged regard the distribution of a leaflet which contain material mis-
representations concerning the financial condition of the company. 8 "

The leaflet contained statements regarding the profits and language

exemplified by the following:

WHO IS FOOLING WHO???

GENERAL KNIT CAN CRY POOR MOUTH IF THEY WANT,
BUT LET'S LOOK AT THE FACTS.

IN 1976, GENERAL KNIT HAD SALES OF $25 MILLION.

GENERAL KNIT IS OWNED BY ITOH WHO HAS A NET WORTH
IN EXCESS OF $200 MILLION.

180 239 N.L.R.B. No. 101, 99 L.R.R.M. 1687 (December 8, 1978). The Board in General

Knit did not indicate whether the decision to readopt Hollywood Ceramics applies retroactive-
ly. Now the Board and the Courts will have to decide whether Hollywood Ceramics should
be applied to cases arising during the time Shopping Kart was viable.
1561 F.2d 1118 (4th Cir. 1977).
182 Id. at 1119. Note that the court did indicate that under Hollywood Ceramics the election
should be vacated while under Shopping Kart the election results would be sustained. See

N.L.R.B. v. Spring Road Corp., 577 F.2d 586 (9th Cir. 1978) where the court in footnote
1 stated that evidence that fails to meet Hollywood Ceramics cannot satisfy the narrower
Shopping Kart rule, and, therefore, there is not need to consider Shopping Kart in deciding
this type of case.
183 228 N.L.R.B. at 1311, 94 L.R.R.M. at 1705.

184 140 N.L.R.B. at 221, 51 L.R.R.M. at 1600.
185 239 N.L.R.B. No. 101, 99 L.R.R.M. 1687 (December 8, 1978).

186 Id. The union claimed profits for 1976 were $19.3 million. Actually the company incurred

a loss of approximately five million.
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THIS COMPANY HAD AN INCREASE OF 12.5 % IN SALES FOR
PERIOD ENDING MARCH 31, 1977.

DURING THIS PERIOD THIS COMPANY HAD A PROFIT OF
$19.3 MILLION.

DON'T BE FOOLED BY GENERAL KNIT AND THEIR HIGH
PRICE LAWYERS.

ITOH WHO OWNS GENERAL KNIT IS MAKING IT BIG AND
CAN AFFORD DECENT WAGES FOR ITS EMPLOYEES.

VOTE YES, TODAY, AND MAKE THE COMPANY SHARE
SOME OF THEIR HIGH PROFITS WITH YOU-THE WORKER."ST

The language objected to by the employer was what company had the $19.3
million profit. The union contended the language clearly referred to ITOH,
while the company claimed the union used language so as to infer General
Knit earned a $19.3 million profit.

The Acting Regional Director found no violation of the Act under
Shopping Kart. The Board agreed with this conclusion if the Shopping Kart
doctrine would continue to be adhered to. However, the Board reversed
itself and discarded Shopping Kart.

In reverting back to Hollywood Ceramics, the Board reasoned that
the old standard was able to preserve the integrity of the election process
because this standard acted as a deterrent for many years in the past.
Specifically, the Board noted Hollywood Ceramics provided a means of
redress for a doubting party as to the validity of election results. Moreover,
the Courts have consistently accepted the standard more favorably then
they had accepted the Shopping Kart doctrine. Even though the Board
only some 20 months earlier had accepted the idea of voter sophistication,
from this decision it appears that the Board errored in arriving at that
conclusion, or voter sophistication does not justify continued aherenced
to Shopping Kart. At any rate the present policy of the Board is to apply
Hollywood Ceramics to misrepresentation cases.

Members Penello and Murphy filed separate dissenting opinions. As
could be expected, 8 Member Penello vigorously attacked the rationale and
the effect of the use of the Hollywood Ceramics rule. Specifically he con-
tended that by readopting the Hollywood Ceramics test the election process
would be delayed several years in cases which should not even be brought
before the Board. Furthermore, the majority's decision will result in in-
creased litigation'89 once the appeals courts get involved as the Board's

187 Id. at 3.
188 239 N.L.R.B. No. 101, 99 L.R.R.M. 1687 (December 8, 1978).
189id. The majority notes that 180 misrepresentation cases have been filed since the
adoption of Shopping Kart, and this figure is an indication that the Shopping Kart doctrine
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rate of success in the appellate process is only about 50%. Member Murphy
contended that the readoption of Hollywood Ceramics will result in un-

necessary delays and will thwart the ideas of speedy elections.

This issue is of paramount importance in the N.L.R.B. conducted

elections. Misrepresentations can arise in any and all of the other tactics

discussed in previous chapters. By misrepresenting the truth in some form,

either side avails itself of an excellent opportunity to be victorious at the

polls. As discussed previously, the results of an election can indeed be
far-reaching.

The future of misrepresentation issues is uncertain in light of the

Board's shift within 20 months from Hollywood Ceramics to Shopping Kart
and back to Hollywood Ceramics. The question prior to General Knit was
whether the Board would revert to its old policy of Hollywood Ceramics.
Now the question becomes whether the Board will in the future revert back
to Shopping Kart.

The labor community has been put in an uncomfortable situation,
participants in elections cannot really be sure what course the Board will
follow now. Several commentators 9 ' stated that the membership on the
Board may have a great deal to do with Board policy in this area. This
view supported by the change in membership in June, 1977, two months
after Shopping Kart was decided, and six months later Shopping Kart was
laid to rest.' 91 Another view is expressed by Jay S. Siegel, the Chairman
of the Labor Relations Law Section of the American Bar Association.
Mr. Siegel's proposal' combines the features of both Hollywood Ceramics

and Shopping Kart. His idea is to prohibit investigation by the Board of
misrepresentations occurring prior to 72 hours before the election period.
As to the period within 72 hours, Mr. Siegel feels that the election should
be set aside automatically if immense misrepresentation takes place. At
any rate, the policy of the Board is now once again the Hollywood Ceramics
doctrine, and it is too soon to tell exactly what the effect of General Knit
will be as to long range Board policies in the area of misrepresentations
during an election campaign.

is ineffective in reducing litigation. Note that this figure of 180 works out to approximately
120 cases per year. See also the partial dissent of Members Fanning and Jenkins, 239
N.L.R.B. at ........ (1978). These members argued that 300 to 400 cases are considered each
year under Hollywood Ceramics and that is an excellent investment.

19 ) See Union Election Campaigns at 53; See 46 U. CiN. L. Rnv. at 461.

'91239 N.L.R.B. No. 101 (1978).
192 See Union Election Campaigns at 55-58. Mr. Seigel cites five advantages to his proposal.

First, the Board will not have to judge the substantially and materiality factors. Second,
the 72 hour rule would give the other party adequate time to reply. Third, the employees
will be able to hear both sides. Fourth, the 72 hour rule will result in fewer elections being
set aside as the participants know of the danger of stating a misrepresentation within 72
hours of the elections. Fifth, less litigation will result and the finality of elections will
increase.
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CONCLUSION

In the past 30 to 40 years, the Board has attempted to lay down
guidelines for both management and unions to adhere to in conducting
themselves during a representation election. The Board has recognized
the far-reaching impact of a representation election in that it can effect the
relations between workers and management for many years to come. In
furthering a policy of giving the voters a fair and free choice at the polls,
the Board in supervising these elections will allow only a certain type of
conduct. The Board's task is to set forth guidelines to be followed. Further-
more, by lawing down these guidelines, the Board offers the parties to an
election a system under which they can operate legitimately without risking
objections being filed that would lengthen the process of choosing a repre-
sentative. It is not to either side's advantage to conduct themselves in
such a way so as to come under the Board's scrutiny and thereby create
an atmosphere of dissension while waiting for the Board's decision as to
alleged objections. The more advantageous course to follow is to conduct
the election under the Board's guidelines and to have the election results
certified immediately after the election.

JOHN D. FRISBY, JR.

THE BUYING AND SELLING OF HUMAN ORGANS

FROM THE LIVING:

WHY NOT?

I. INTRODUCTION

T ins ARTICLE will examine the propriety of establishing a system for
the sale of human organs, especially the kidney. Initially, the debilitat-

ing malady of end stage renal disease will be discussed as will the marginal
"cure" of the disease via hemodialysis. Next, the superior alternative to
dialysis, i.e., kidney transplantation will be discussed in two ways. First,
the current procedure of using living, related donors will be examined
as well as harvesting kidneys from cadaver "donors". Second, the practice
of transplantation will be explored for its ramifications to society and the
participants in the following areas: medicine, psychology, and the law.
As will be shown, the recipient, donor and the physician are affected by
the legal aspects of transplantation in many ways.

Then, the scarcity of the availability of life-saving organs under the
current procedures will be discussed. Next, a new alternative to current
practice, i.e., the sale of kidneys, will be considered as a solution to the
scarcity problem. As was done earlier with the current methods, this pro-
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