
Both versions of the Act provide that the circuit court of appeals shall
have jurisdiction to review on appeal all matters pertaining to extraditability." '
Thus the appellate courts can consider whether or not the lower court had subject
matter jurisdiction to conduct an extradition hearing, whether or not the lower
court had in personam jurisdiction over the relator, whether or not there is
a treaty currently in force which applies to the request for extradition, and
whether or not the crime charged falls within the terms of the applicable treaty.
These issues are all presently considered under habeas corpus review.", The
new direct appellate procedure should not change their reviewability, including
the review of the lower court's determination of the existence of probable cause
to believe that the relator has committed the crime charged and the sufficiency
of the evidence.

Under the existing standard of habeas corpus review, stated in Fernandes v.
Phillips, a magistrate's finding of probable cause will not be overturned if there
is "any evidence" in the record which supports that finding.36 Under the Act
when an appellate court considers the probable cause issue on direct appeal,
the standard of review applicable to all warrant cases will be used, and a
magistrate's finding of probable cause will be given "great deference."36' The
change in reviewing standard is not evidenced by the differing verbal formula-
tion, but by the more searching appellate examination of probable cause found
in cases raising the question in the context of the fourth amendment362 rather
than the extradition context.36 Presumably such matters are limited to ques-
tions of law though there will inevitably be some mixed questions of law and
fact. The Federal Rules of Appellate Procedure and the jurisprudence of United
States courts concerning reviewability of issues on appeal in criminal cases will
likely be controlling.3 6

While purporting to restrict reviewability by means of petitions for habeas

..'See S. 220, supra note 7, § 3195(a); S. 1940, supra note 5, § 3195(a); S. 1639, supra note 1, § 3195(a);
H.R. 3347, supra note 8, § 3195(a)(1); H.R. 2643, supra note 8, § 3195(a)(1); H.R. 6046, supra note 5,
§ 3195(a)(1); H.R. 5227, supra note 2, § 3195(a)(1). In addition, both bills provide that the district court
shall stay its order pending the appeal. S. 220, supra note 7, § 3195(a); S. 1940, supra note 5, § 3195(a);
S. 1639, supra note 1, § 3195(a); H.R. 3347, supra note 8, § 3195(a)(2); H.R. 2643, supra note 8, § 3195(a)(2);
H.R. 6046, supra note 5, § 3195(a)(2); H.R. 5227, supra note 2, § 3195(a)(2).

" Fernandez v. Phillips, 268 U.S. at 312; Valencia v. Limbs, 655 F.2d at 197; Antunes v. Vance, 640
F.2d at 4-5; In re Assarsson, 635 F.2d at 1240-41.

'"Fernandez v. Phillips, 268 U.S. at 312. The phrase "finding of probable cause," although commonly
used, is misleading since the existence of probable cause is not a finding of fact, but rather a legal judgment
which is made based upon certain facts which are found or allegations which are accepted as true.

"'Spinelli v. United States, 393 U.S. at 419.

"'See, e.g., Fernandez v. Phillips, 268 U.S. at 312; Valencia v. Limbs, 655 F.2d at 197; Antunes v. Vance,
640 F.2d at 4-5.

"'See, e.g., Eain v. Wilkes, 641 F.2d at 407-08; Antunes v. Vance, 640 F.2d at 4-5; Escobedo v. United
States, 623 F.2d at 1102; Brauch v. Raiche, 618 F.2d at 854; Hooker v. Klein, 573 F.2d at 1367, 1369;
Jhirad v. Ferrandina, 536 F.2d at 485.

"'See generally FED. R. App. P. 3, 4(b) (standards and notice of appeal); FED. R. CRIM. P. 52 (harmless
error and plain error); FED. R. Civ. P. 15 (findings by district court will not be set aside unless clearly
erroneous).
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corpus, the Act does not entirely preclude it if "the grounds for the petition
or other review could not previously have been presented. 3 6' In this respect
it is assumed that federal rules and the court's interpretation thereof concern-
ing petitions for habeas corpus would apply as with other criminal cases. 36

The House version provides for an additional ground for habeas corpus, if
"the court finds good cause existed for not taking the appeal." '367 The House
bill does not define "good cause"; presumably the analogy to criminal cases
would be appropriate. 68 The second ground concerns issues that have not been
presented on appeal or have been discovered subsequently.

Habeas corpus petitions will also be the means resorted to for challenging
probable cause for arrest and bail prior to the extradition hearing. 69 As a result,
the legislation's provision will unduly lengthen extradition proceedings by allow-
ing for an appeal which concededly benefits the government, to which habeas
corpus proceedings will be added.

The Act does not discuss any post-trial motions which exist under the
Federal Rules of Criminal Procedure,37 ° and it is unclear what the courts might
do about their applicability." Surely there are sufficient references to these
rules in the legislation and its history for the court to find authority to fill the
gap between the hearing's order and the appeal.1 2 On the other hand the courts
may apply the construction rule expressio unius est exclusio alterius. 373 Under
the House version, the Supreme Court could resolve this problem under its
rule-making authority stated in section 3199(f)."

XIX. ExEcuTivE DISCRETION TO DENY EXTRADITION

The Act unlike existing legislation" 5 specifically provides for executive

"'S. 220, supra note 7, § 3195(c); S. 1940, supra note 5, § 3195(c); S. 1639, supra note 1, § 3195(c); H.R.
3347, supra note 8, § 3195(b)(2); H.R. 2643, supra note 8, § 3195(b)(2); H.R. 6046, supra note 5, § 3195(b)(2);
H.R. 5227, supra note 2, § 3195(b)(2).

"'See supra notes 362-64.

"'H.R. 3347, supra note 8, § 3195(b)(2); H.R. 2643, supra note 8, § 3195(b)(2); H.R. 6046, supra note
5, § 3195(b)(2); H.R. 5227, supra note 2, § 3195(b)(2).

"'The House Judiciary Committee offered no specification in this regard. See House Judiciary Report
on H.R. 6046, supra note 23, at 29. Given the Committee's numerous references to criminal jurisprudence
and legislation in other sections where clarification was offered, it is likely the Committee intended such
an analogy.

"'On the necessity of probable cause to arrest prior to the extradition hearing, see supra notes 151-68
and accompanying text.

"'°See, e.g., FED. R. CRIM. P. 33 (after trial by court' without jury, upon motion of defendant, district
court may vacate judgment, hear additional evidence, and enter new judgment); Rule 34 (motion in arrest
of judgment to contest jurisdiction); Rule 36 (motion to correct clerical mistake).

"'Neither the Senate or House Judiciary Report considered the question.

"'See supra notes 215 and 216.

""'That which is explicitly stated excludes anything else by implication." For the application of this rule
in the interpretation of extradition treaties, see 1 M.C. BASSOUNI, U.S. INTERNATIONAL EXTRADITION, supra
note 12, at ch. II, § 4, pp. 25-26.

"'This section is discussed infra at note 421 and accompanying text.

"'Current legislation contains no provision for executive discretion to deny extradition. Such discretion
is currently derived from the executive's constitutional authority to direct foreign affairs, in U.S. CONST.,

art. II, § 2.
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discretion to deny a foreign state's extradition request if either: (1) the foreign
state is seeking extradition in order to prosecute or punish the requested in-
dividual because of his political opinions, race, religion, or nationality;7 6 or
(2) the relator's extradition would be incompatible with humanitarian
considerations.3 " Such executive discretion is to be exercised by the Secretary
of State and is not subject to judicial review. The Act thus specifically formalizes
executive discretion even though such discretion is within the executive's con-
stitutional authority in that it is a matter of foreign relations.3 78

These provisions are complementary to the rule of non-inquiry, recogniz-
ed in the United States through judicial case law. The rule of non-inquiry re-
quires that the extradition judge or magistrate cannot inquire into the political
motives of the requesting state and the punishment to which the relator may
be subjected upon return.3 79 The inclusion of such provisions, however, creates
anomalies in United States law which could lead to incongruous or unjust results.

Both the Senate and House bills contain identical provisions that the
Secretary of State has the discretion to determine whether a requesting state
is seeking extradition for the purpose of prosecuting or punishing a person
because of "such person's political opinions, race, religion, or nationality." 3 10

Such a decision is nonreviewable under the Administrative Procedure Act.381

The content of such a judgment and its application to a person about whom
such a decision is to be made are the same as under the terms of the 1967 Pro-
tocol Amending the 1951 Refugee Convention,38 ' which is embodied in the 1980
Refugee Act.383 However, the language of the Act is different from that of
376S. 220, supra note 7, § 3196(a)(3)(A); S. 1940, supra note 5, § 3194(g)(i); S. 1639, supra note 1, § 3196(a);
H.R. 2643, supra note 8, § 3194(e)(4)(A); H.R. 6046, supra note 5, § 3194(e)(3)(A); H.R. 5227, supra
note 2, § 3194(e)(1)(A). The earlier Senate bill included this provision in its section regarding the hearing
rather than its section regarding surrender. H.R. 3347 permits the court to deny a relator's extradition
on these grounds. See supra note 300.

1"S. 220, supra note 7, § 3196(a)(3)(B); S. 1940, supra note 5, § 3194(g)(2); S. 1639, supra note 1, § 3194(a);
H.R. 2643, supra note 8, § 3194(e)(4)(B); H.R. 6046, supra note 5, § 3194(e)(3)(B); H.R. 5227, supra
note 2, § 3194(e)(3)(B). The Senate version also required that in determining these issues the Secretary
of State consult with the Department of State, including the Bureau of Human Rights and Humanitarian
Affairs. S. 220, supra note 7, § 3196(a); S. 1940, supra note 5, § 3194(g)(3). The earlier Senate version
provided for these matters in its section regarding the hearing rather than its section regarding surrender.
See S. 1940, supra note 5, § 3194(g)(3). H.R. 3347 permits the court to deny a relator's extradition on
these grounds. See supra note 300.
"7'U.S. CONST., art. II, § 2.

"'See 1 M.C. BASSIOUNI, U.S. INTERNATIONAL EXTRADITION, supra note 12, at ch. VII, § 7.
S. 220, supra note 7, § 3196(a)(1); S. 1940, supra note 5, § 3194(g)(1); S. 1639, supra note 1, § 3194(a)(2);

H.R. 2643, supra note 8, § 3194(a)(4)(A); H.R. 6046, supra note 5, § 3194(e)(3)(A); H.R. 5227, supra
note 2, § 3194(3)(a)(A).

"5 U.S.C. §§ 701 et seq. (1976). The Senate bill states that the Secretary's decision is "a matter solely
within the discretion of the Secretary and is not subject to judicial review." S. 220, supra note 7, § 3196(a).
The previous Senate version differed slightly, in that it provided that the Secretary's decision is "final"
rather than "a matter solely within the discretion of the Secretary." See S. 1940, supra note 5, § 3194(g)(1).
The House bill contains no explicit provision for the finality and reviewability of the Secretary's discretion.

"'Protocol Relating to the Status of Refugees, Nov. 1, 1968, 19 U.S.T. 6223, T.I.A.S. No. 6577, 606
U.N.T.S. 267.

"'s8 U.S.C. § 1101. For an in-depth study, see TRANSNATIONAL LEGAL PROBLEMS OF REFUGEES (1982
Michigan Yearbook of Int'l Legal Studies).
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the 1967 Protocol and the above-mentioned United States legislation,384 and
this diversity could produce conflicting judicial and administrative results.
Furthermore, the procedures established under the 1980 Refugee Act38 pro-
vide for procedures under the Immigration and Nationality Act3"6 and the Im-
migration and Naturalization Service which precede the use of discretion by
the Secretary of State.

Since there is already an established procedure for the determination of
whether an individual is entitled to be considered a political refugee consistent
with international treaty obligations, it would have been preferable if the Act
had adopted the same substantive requirements and procedures set forth in
other United States legislation. Then, rather than having the Secretary of State
decide the issue at his discretion, after the court decides on the relator's extra-
ditability without considering his claim to status as a political refugee, the court
could direct the relator to file for political asylum under the 1980 Refugee Act.
The court would then withhold the final surrender order pending the deter-
mination of the Immigration and Nationality Service of whether the individual
were entitled to be considered a political refugee within the meaning of United
States law. If he were deemed eligible for the status of political refugee, then
the surrender order would not be issued; the order of extraditability would have
been reopened and a finding of non-extraditability entered. If he were found
ineligible for the status, the court could issue the surrender order. There was
no need for any additional language in the Act to confer discretion upon the
Secretary of State, since he can rely on executive discretion to refuse surrender
of a person certified extraditable by the courts.""

In addition, the bills provide that only the Secretary of State in his own,
unreviewable discretion may deem that the return of a relator to a requesting
state is "incompatible with humanitarian considerations." '388 This provision

"'The Refugee Act provides the following definition of "refugee":
any person who is outside any country of such person's nationality or, in the case of a person having
no nationality, is outside any country in which such person last habitually resided, and who is unable
or unwilling to return to, and is unable or unwilling to avail himself or herself of the protection
of, that country because of persecution or a well-founded fear of persecution on account of race,
religion, nationality, membership in a particular social group, or political opinion.

The Refugee Act, Pub. L. No. 96-212, Title II, § 201(a), 94 Stat. 102 (1980), codified at 8 U.S.C. §
1101 (a)(42)(A).

"'Id. at §§ 208 (asylum), 209 (adjustment of status), 94 Stat. 105-06, codified at 8 U.S.C. §§ 1158, 1159.
See 8 C.F.R. § 208.10 (asylum procedures). The Act specifically states that "the Attorney General shall
not deport or return any alien... to a country if the Attorney General determines that such alien's life
or freedom would be threatened in such country on account of race, religion, nationality, membership
in a particular social group, or political opinion." Id. § 203(e), codified at 8 U.S.C. § 1253(h) [emphasis
added].

..'8 U.S.C. §§ 1100 et seq. (1976).

"'See M.C. BASSIOUNI, INTERNATIONAL EXTRADITION AND WORLD PUBLIC ORDER 531-34 (1974). These
observations were made by this writer at hearings on S. 1639, H.R. 5227, and H.R. 6046. See Senate Judiciary
Hearings on S. 1639, supra note 3, at 20-25; House Judiciary Hearings on H.R. 5227, supra note 4, at
105-06; House Foreign Affairs Hearings on H.R. 6046, supra note 27.
"'See S. 220, supra note 7, § 3196(a)(3)(B); S. 1940, supra note 5, § 3194(g)(2); S. 1639, supra note 1,
§ 3194(a); H.R. 2643, supra note 8, § 3194(e)(4)(B); H.R. 6046, supra note 5, § 3194(e)(3)(B); H.R. 5227,
supra note 2, § 3194(e)(1)(B).
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is in keeping with long-standing United States practice that the court not inquire
into the prospective treatment that a relator may face upon return to a requesting
state.389 It is to be noted, however, that certain practices of corporal punish-
ment or cruel and inhuman punishment are contrary to United States public
policy as well as contrary to internationally protected norms of human rights. 90

To specifically state that discretion is given the Secretary of State to make such
determinations (although he has such executive discretion) might place the United
States in a position of embarrassment vis a vis a foreign government and could
burden relations between the United States and that government.

At hearings before the House Foreign Affairs Committee on H.R. 6046,
this writer suggested three procedures that would shield the United States govern-
ment from having to make such decisions which may impair its foreign rela-
tions with such a state.39' The first procedure is to condition extradition in cer-
tain cases to the non-applicability of such treatment or punishment which would
be contrary to United States law and policy and internationally protected human
rights norms. The analogy in this case is to the practice of a number of states
which prohibit extradition where the death penalty may be imposed. 92 It is
possible in such instances that the requesting state undertakes not to mete out
such a punishment and therefore eliminate the obstacle. The same could be
done with respect to corporal punishment, torture, and the like.

The second alternative is to extradite the relator on the condition that upon
his conviction he would be returned to the United States as a transferred prisoner
so that his sentence would be executed in the United States in accordance with
United States law.3 93 The third alternative is to deny extradition. The Act in-

"'See 1 M.C. BASsiOuN,. U.S. INTERNATIONAL EXTRADITION, supra note 12, at ch. VII, § 7. See also Neely
v. Henkel, 180 U.S. 109 (1901); Argento v. Horn, 241 F.2d 258 (6th Cir. 1957). But see Peroff v. Hylton,
563 F.2d 1099 (4th Cir. 1077); U.S. ex rel. Bloomfield v. Gengler, 507 F.2d 295 (2d Cir. 1974); Holmes
v. Laird, 459 F.2d 1211 (D.C. Cir. 1972); Gallina v. Fraser, 278 F.2d 77 (2d Cir. 1960) (rule of non-inquiry
may be relaxed in compelling circumstances). The House Judiciary Report noted that the rule of non-
inquiry is "not absolute," and may be relaxed in particularly egregious situations. In support, the Report
referred to Gallina. See House Judiciary Report on H.R. 6046, supra note 23, at 20.
39.Universal Declaration of Human Rights, G.A. Res. 217 (III), U.N. Doc. A/810, at 71 (1948), article
5; International Covenant on Civil and Political Rights, entered into force, March 23, 1976, G.A. Res. 2200

(XXI), 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316, article 7; European Convention for the
Protection of Human Rights and Fundamental Freedoms, entered into force, September 3, 1953, 213
U.N.T.S. 222, E.T.S. No. 5, article 3; American Delcaration of the Rights and Duties of Man, O.A.S.
Res. XXX, adopted by The Ninth International Conference of American States (Mar. 30-May 2, 1948),
O.A.S. Off. Rec. OEA/Ser. L/V/I.4 Rev. (1965), article XXVIII; American Convention on Human Rights,
opened for signature, Nov. 22, 1969, O.A.S. T.S. No., 36 at 1, O.A.S. Off. Rec. OEA/Ser. L/V/II.23,
doc. 21. rev. 6 (english 1979), article 5.

"1'See House Foreign Affairs Hearings on H.R. 6046, supra note 27. See also Senate Judiciary Hearings
on S. 1639, supra note 3, at 21 (testimony of M. Cherif Bassiouni); House Judiciary Hearings on H.R.
5227, supra, note 4, at 100, 104-105 (testimony of M. Cherif Bassiouni).

1"See 2 M.C. BASSIOUNI, U.S. INTERNATIONAL EXTRADITION, supra note 12, at ch. VIII, § 5.
3"See 18 US.C. §§ 4107-08 (1976). The inclusion of a provision regarding conditional surrender was suggested
by this writer at hearings before the Senate Judiciary Committee on S. 1639. See Senate Judiciary Hearings
on S. 1639, supra note 3, at 23 (testimony of M. Cherif Bassiouni). The provision was added by the Senate
Judiciary Committee to S. 1940 and S. 220 and was carried over in H.R. 5227 and H.R. 6046. See S.
220, supra note 7, § 3196(a)(2); S. 1940, supra note 5, § 3196(a)(2); H.R. 2643, supra note 8, § 3196(a);
H.R. 6046, supra note 5, § 3196(a).
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cludes all of the above but the determination is still left to the exclusive discre-
tion of the Secretary of State without judicial inquiry.39 The importance of
judicial determination in this case, as in other politically sensitive areas, is that
it shields the executive from the political consequences of such a determina-
tion when made in the face of a foreign state's extradition request.

XX. SURRENDER OF A PERSON HELD EXTRADITABLE

TO A REQUESTING STATE

Both versions of the Act contain similar provisions concerning the pro-
cedure for the surrender of an individual found extraditable.3 95 Both reemphasize
the Secretary of State's discretion to extradite, to condition extradition, or to
deny extradition, thus embodying statutorily the unreviewable discretionary
powers of the Secretary.

The Senate and House bills also clearly state that the Secretary may sur-
render a national of the United States even though such surrender is not
specifically authorized by the applicable extradition treaty.396 The Secretary is
denied such authority only where the applicable treaty or where United States
laws specifically prohibit it.397

The Act provides that the Secretary of State must notify the person held
extraditable, the diplomatic representative of the foreign state, the Attorney
General, and the court which ordered the person extraditable of his decision.398

Under the House version, although it is the Secretary who negotiates the sur-
render and orders it, it is the Attorney General who in accordance with in-
structions from the Secretary of State performs the actual surrender of custody
of the relator to the agent of the requesting government.399 Both versions of
the Act contain time limitations for the relator's surrender. Under the Senate
bill, the Secretary of State must reach his decision within forty-five days after
his receipt of the court's findings and the transcript of the proceedings.4 0 0 If

the Secretary orders the relator's surrender, he must be removed from the United
States within thirty days following such order.40 ' If either of these time limits

9"4See supra notes 388-90 and accompanying text.

"'See S. 220, supra note 7, § 3196; S. 1940, supra note 5, § 3196; H.R. 3347, supra note 8, § 3196; H.R.
2643, supra note 8, § 3196; H.R. 6046, supra note 5, § 3196; H.R. 5227, supra note 2, § 3196.
" 'S. 220, supra note 7, § 3196(a); S. 1940, supra note 5, § 3196(a); S. 1639, supra note 1, § 3196(a); H.R.

3347, supra note 8, § 3196(a); H.R. 2643, supra note 8, § 3196(a); H.R. 6046, supra note 5, § 3196(a);
H.R. 5227, supra note 2, § 3196(a).
397Id

"I'S. 220, supra note 7, § 3196(b); S. 1940, supra note 5, § 3196(b); S. 1639, supra note 1, § 3196(b);

H.R. 3347, supra note 8, § 3196(b); H.R. 2643, supra note 8, § 3196(b); H.R. 6046, supra note 5, § 3196(b);
H.R. 5227, supra note 2, § 3196(b). The Secretary of State must also notify the requesting state of the
time limitations for removal if the Secretary has determined that extradition is appropriate.

"'H.R. 3347, supra note 8, § 3196(b); H.R. 2643, supra note 8, § 3196(b); H.R. 6046, supra note 5,
§ 3196(b); H.R. 5227, supra note 2, § 3196(b). The Senate makes no specification of who is to perform
the surrender.

1'0S. 220, supra note 7, § 3196(c)(1); S. 1940, supra note 5, § 3196(c)(1); S. 1639, supra note 1, § 3196(c)(1).
*01S. 220, supra note 7, § 3196(c)(2); S. 1940, supra note 5, § 3196(c)(2); S. 1639, supra note 1, § 3196(c)(2).
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is not satisfied, excluding any delays for judicial proceedings, the relator may
petition the court for his release . 4 0 The court "may grant this petition unless
the Secretary of State, through the Attorney General, shows good cause why
the petition should not be granted. ' 40 3

Under the House bill, the SeCretary must also reach his decision within
forty-five days from his receipt of the court's findings and the transcript of
the proceedings.40 4 The House version, similarly, also requires that surrender,
if ordered by the Secretary, must be accomplished within thirty days from such
order. 0 5 If either of these time limitations is not satisfied, excluding any delays
for judicial proceedings, the relator may petition the court for dismissal of the
complaint and dissolution of the court's order of extraditability.406 Notice of
such petition is to be made to the Secretary of State.4 0 7 The bill specifies that
the court shall grant the relator's petition, "unless the Attorney General shows
good cause why such petition should not be granted. 4 00

Both versions of the Act thus provide for an unusual and rather rigid re-
quirement which is in the nature of a sanction imposed upon the requesting
state for failure to take custody and remove the relator from the United States.
Although both versions state that petitions can be filed by the relator, nothing
precludes the government - that is, the Attorney General acting on his own
behalf or at the request of the Secretary of State - to petition the court which
held the individual extraditable. It is unfortunate that the Act does not define
"good cause," since this is a nebulous standard. The Act also leaves somewhat
unclear whether the dismissal or release after thirty days is mandatory or peremp-
tory considering that the Attorney General could oppose it upon a showing
of good cause. Furthermore, it is rather unusual that the tolling of the thirty
days does not commence upon notice but upon an act which may not be com-
municated to the party expected to take measures depending upon it. It is also
interesting to note that notice of the relator's petition for dissolution of the
extradition order is to be sent to the Secretary of State, without mention of
the need to also notify the Attorney General.

Thus, although the Act attempts to allocate roles to the Secretary of State
and the Attorney General, it unfortunately is not as clear and comprehensive
42*S. 220, supra note 7, § 3196(c); S. 1940, supra note 5, § 3196(c); S. 1639, supra note 1, § 3196(c).
4 0

3d

'"4 H.R. 3347, supra note 8, § 3194(i); H.R. 2643, supra note 8, § 3194(i); H.R. 6046, supra note 5,
§ 3194(i); H.R. 5227, supra note 2, § 3194(i).

" H.R. 3347, upra note 8, § 3196(c)(1); H.R. 2643, supra note 8, § 3196(c)(1); H.R. 6046, supra note
5, § 3196(c)(1). iowever, it further requires that surrender be performed within thirty days from the court's
certification of its transcript if the relator has waived the extradition hearing. H.R. 3347, supra note 8,
§ 3196(c)(2); H.R. 2643, supra note 8, § 3196(c)(2); H.R. 6046, supra note 5, § 3196(c)(2). The original
House bill, H.R. 5227, contained no limitation on the-relator's removal in either situation.
06H.R. 3347, supra note 8, §§ 3194(i), 3196(c); H.R. 2643, supra note 8, §§ 3194(i), 3196(c); H.R. 6046,

supra note 5, §§ 3194(i), 3196(c); H.R. 5227, supra note 2, § 3194(i).
407Id.
*01d
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as it should be in this regard. Nevertheless, it is quite likely that in practice
it will not necessarily create confusion or conflict with respect to the roles of
the Secretary of State and the Attorney General.

XXI. TRANSIT EXTRADITION

A section regarding transit extradition is included in the House version4
1
9

but not in the Senate's. 4 1
1 It provides for cooperation between the United States

and other governments in the transit extradition of persons going through United
States territory. Such a provision is not present in existing legislation. The pro-
cedure applies to individuals who have been found extraditable in a country
other than the United States and who are being delivered to a country other
than the United States, but whose surrender requires passage or transit through
the United States. During such transit the person in question would be in the
custody of agents of a foreign government and therefore held in custody in
the United States without judicial authority. During such transit that individual
could file a petition for a writ of habeas corpus charging that his detention
in the United States is without legal authority. In order to prevent the filing
of such petitions, this provision seeks to create statutory authority for the
Attorney General to hold a person in custody for not more than ten days until
arrangements are made for the continuation of such person's transit. Though
this provision had been recommended to the House and Senate by this writer,'I
it was also recommended by this writer that the Attorney General obtain a court
order based on some documentation and a request from the foreign govern-
ment seeking permission for a transit, but that requirement was not included.
The Act thus gives the Attorney General a right of detention without judicial
process which on its face appears unconstitutional. ' In any event it could be
challenged by means of petition for a writ of habeas corpus.

XXII. RECEIPT OF A PERSON FROM A FOREIGN STATE

The Senate and House versions of the Act contain virtually identical
provisions for the receipt of a person from a foreign state."1 3 The section
in both bills provides for the authority of the Attorney General to appoint

"'The House Bill provides
The United States may cooperate in the transit through the territory of the United States of

a person in custody for extradition from one foreign state to another foreign state. The Attorney
General may hold such person in custody for not more than ten days until arrangements are made
for the continuation of such person's transit.

H.R. 3347, supra note 8, § 3197; H.R. 2643, supra note 8, § 3197; H.R. 6046, supra note 5, § 3197. There
is no equivalent provision in H.R. 5227.

"A recommendation that the new legislation contain a provision for transit extradition was made by this
writer before the Senate and House Judiciary Committee Hearings on the proposed Act. See Senate Judiciary
Hearings on S. 1639, supra note 3, at 23; House Judiciary Hearings on H.R. 5227, supra note 4, at 106.

'"See supra note 410.

"'At the least, the provision would violate the fourth amendment of the United States Constitution requiring
probable cause for an arrest.

'See S. 220, supra note 7, § 3197; S. 1940, supra note 5, § 3197; S. 1639, supra note 1, § 3197; H.R.
3347, supra note 8, § 3198; H.R. 2643, supra note 8, § 3198; H.R. 6046, supra note 5, § 3198; H.R. 5227,
supra note 2, § 3197.
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an agent to receive from a foreign government custody of a person accused
of a federal, state, or local offense. ' 14 While it would appear that this provi-
sion relates to the receipt of a person held extraditable to the United States
pursuant to a treaty of extradition and a formal process, it is not so specified.4 15

Consequently, this provision may appear to simply allow the Attorney General
to receive custody of any individual irrespective of whether this is accomplished
within the framework of extradition. Presumably the courts in interpreting this
provision will be controlled by the title of the Act and interpret it to be limited
to receipt of custody of a person held extraditable to the United States.

In addition, the provision specifically authorizes receipt of a person accused
of a federal, state, or local offense on the condition that such person shall be
returned to the foreign state upon determination of the criminal proceedings
held against him in the United States."1 6 This procedure has long been advocated
by this writer."1 7 The purpose here is to allow a person who is in the custody
of a foreign government to be brought back to the United States for trial and
to be returned to the foreign government for his detention there without having
to await his release from detention by that government before commencing
criminal proceedings against him in the United States. TIA clearly will assist
prosecutions in the United States which might otherwise become stale if the
individual is permitted to await determination of his sentence in the foreign
country before his return to the United States to face criminal charges.

Regrettably there is no reverse provision which permits the extradition of
a person from the United States to a foreign government for the same purpose,
though nothing precludes the conditional surrender of a person to a requesting
state after an order of extraditability for purposes limited to his trial in that
country and for his return thereafter to the United States for the execution
of his sentence.

XXIII. DISSOLUTION OF AN EXTRADITION ORDER

Under the House bill, if after forty-five days from the date of receipt by
the Secretary of State of the certified copy of the transcript of the proceedings,
the government, in this case the Attorney General, takes no appeal or, if after
forty-five days after the issuance of final order of the appellate court has been
entered, the Secretary of State has not decided to surrender the relator, the
relator can petition the court, with notice to the Secretary of State who informs

" 'S. 220, supra note 7, § 3197(a); S. 1940, supra note 5, § 3197(a); S. 1639, supra note 1, § 3197(a); H.R.

3347, supra note 8, § 3198(a); H.R. 2643, supra note 8, § 3198(a); H.R. 6046, supra note 5, § 3198(a);
H.R. 5227, supra note 2, § 3197(a). Under current practice, it is the Secretary of State rather than the
Attorney General who has the authority to appoint agents. See 18 U.S.C. § 3192 (1976); Exec. Order
No. 11517, 35 Fed. Reg. 4937 (1970), reprinted in 1970 U.S.C.A.A.N. 6232.

"'The Senate and House Judiciary Reports, in their commentaries on this section, refer to the process
of extradition, but do not specifically limit the authority to such process. See Senate Judiciary Report
on S. 1940, supra note 15, at 23-24; House Judiciary Report on H.R. 6046, supra note 23, at 33.

"'This procedure is now statutorily regulated at 18 U.S.C. §§ 4107-08 (1976).

"'See Bassiouni, International Procedures for the Apprehension and Rendition of Fugitive Offenders,
74 PROC. AM. Soc'Y INT'L L. 273 (1980).
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the Attorney General (but no direct notice to the Attorney General), for dissolu-
tion of the extraditability order.4 1 8 The Attorney General may then petition
the court for an extension of time, presumably for good cause though the
grounds are not defined, and the court is admonished not to grant further ex-
tensions of time without causation . ' 9 This provision resembles a speedy trial
provision, ' 2 ° but it is unclear whether it is mandatory or peremptory. While
it appears reasonable for the United States to establish time limits and guidelines
on the surrender of individuals to requesting states, it would seem also appro-
priate that such time limits be couched in more discretionary terms, particularly
if they are so short in duration.

XXIV. RULES OF COURT AND COSTS

The House bill, but not the Senate, contains a provision regarding rules
of the court. 42' This section provides, for the first time in the history of extra-
dition legislation, for the Supreme Court of the United States to prescribe rules
of practice and procedure with respect to any and all proceedings under this
Act. Such rules of procedure and practice are not to take effect until presented
to Congress by the Chief Justice of the Supreme Court or after the beginning
of a regular session of Congress, but no later than the first day of May and
until the expiration of 180 days after they have been thus reported. This
legislative delegation of authority to the Supreme Court is to follow similar
provisions concerning the Supreme Court's authority with respect to rules of
practice and procedure in civil and criminal matters under the Federal Rules
of Civil Procedure and Federal Rules of Criminal Procedure. It is therefore
assumed that the delegation of authority being the same, its parameters are
also to be the same.

This provision permits the Supreme Court to close the many legislative
gaps in the Act discussed contextually above, and to clarify legislative
ambiguities, thus avoiding protracted litigation and conflicting court decisions
which would keep the early cases under the Act in litigation for a number of
years and defeat its avowed purpose of streamlining and accelerating the pro-
cess. Because of the lacunaes in the legislation as identified above, the rule-
making power of the Supreme Court may truly become supplemental legisla-
tion. However, in view of the many areas of the law competing for the Supreme

"'See H.R. 3347, supra note 8, §§ 3194(i), 3196(C); H.R. 2643, supra note 8, §§ 3194(i), 3196(c); H.R.
6046, supra note 5, §§ 3194(c), 3196(c); H.R. 5227, supra note 2, § 3194(c).
"'Id.

4"'See supra notes 239-44 and accompanying text.
'2 'The bill states:

The Supreme Court of the United States shall prescribe, from time to time, rules of practice
and procedure with respect to any or all proceedings under this chapter. The Supreme Court may
fix the dates when such rules shall take effect, except that such rules shall not take effect until
they have been reported to Congress by the Chief Justice at or after the beginning of a regular
session thereof but not later than the first day of May, and until the expiration of one hundred
and eighty days after they have been thus reported.

H.R. 3347, supra note 8, § 3199(f); H.R. 2643, supra note 8, § 3199(f); H.R. 6046, supra note 5, § 3199(f);
H.R. 5227, supra note 2, § 3198(f).
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Court's attention, it is not very likely that it will intervene before the problems
relating to this Act increase in number and lag in time. Hopefully the Advisory
Committee will have the benefit of experienced scholars and practitioners.

The Act also provides that transportation costs, presumably those of the
relator and witnesses, subsistence expenses of the same and translation costs
incurred by the United States government with respect to an extradition re-
quest shall be borne by the requesting government unless otherwise specified
by the applicable treaty.422 Nevertheless, the Secretary of State has the
unreviewable discretion to direct otherwise, in which case costs may be borne
by the United States. 23

XXV. THE RULE OF NON-INQUIRY AND CONDITIONAL EXTRADITION

The Act provides that if the return of the relator to the requesting state
is "incompatible with humanitarian considerations," the Secretary of State will
have the discretion (unreviewable under the Administrative Procedure Act4 24),
to determine whether the relator should be returned to the requesting state.4 "
It thus adds nothing new to existing law and practice, since the Secretary has
executive discretion in any instance where extradition of a relator from the
United States has been requested. 26

United States courts have so far refused to inquire into the processes by
which a requested state secures evidence of probable cause to request extradi-
tion, or the means by which a criminal conviction is obtained in a foreign state,
or into the penal treatment to which a relator may be subjected upon extradi-
tion. Even habeas corpus is not a valid means of inquiry into the treatment
the relator is anticipated to receive in the requesting state.2 7

The test of the rule of non-inquiry is applied in cases where the relator
is likely to encounter such treatment in the requesting state that it is likely to

4
1S. 220, supra note 7, § 3198(b); S. 1940, supra note 5, § 3198(b); S. 1639, supra note 1, § 3198(b);

H.R. 3347, supra note 8, § 3199(e); H.R. 2643, supra note 8, § 3199(e), H.R. 6046, supra note 5, § 3199(e);
H.R. 5227, supra note 2, § 3198(e).
42
'Id

4245 U.S.C. §§ 701 et seq. (1976).

"2
'See S. 220, supra note 7, § 3196(a)(3)(B); S. 1940, supra note 5, § 319 4 (g)(2); S. 1639, supra note 1,

§ 3194(a); H.R. 2643, supra note 8, § 3194(e)(4)(B); H.R. 6046, supra note 5, § 3194(e)(3)(B); H.R. 5227,
supra note 2, § 3194(e)(1)(B). H.R. 3347 also permits the court to deny extradition for this reason. See
supra note 300. This section of the Act is discussed supra at notes 375-94 and accompanying text.
"2'See generally 2 M.C. BASsiouNI, U.S. INTERNATIONAL EXTRADITION, supra note 12, at Chap. IX.
"2'See Neely v. Henkel, 180 U.S. 109. The rule of non-inquiry is brought into sharp focus in the line of

cases dealing with convictions in absentia. In such cases, the United States follows the general practice
in international law that convictions in absentia are not conclusive to the individual's guilt but are regarded
as equivalent to indictments or formal charges against the individual sought to be extradited. A careful
reading of the decisions applying the rule of non-inquiry in such cases reveals that while the courts prefer
not to inquire into the treatment to be received by the relator upon surrender or the quality of justice
he or she is expected to receive, there is nonetheless in some instances a finding of nonextraditability on
"other grounds." See Exparte Fudera, 162 F. 591 (S.D.N.Y. 1908), appeal dismissed, 219 U.S. 589 (1911);
Exparte La Mantia, 206 F. 330 (S.D.N.Y. 1913); In re Mylones, 187 F. Supp. 716 (N.D. Ala. 1960).
See also Argento v. Horn, 241 F.2d 258.
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be deemed significantly offensive to the minimum standards of justice, treat-
ment of individuals and preservation of basic human rights, as perceived by
the requested state. Thus, the surrender of a relator, whether a United States
citizen or not, is unimpaired by the absence in the requesting state of those
specific safeguards available in the United States legal system and therefore
no judicial inquiry into the requesting state's legal system is permitted.' 28

There is, however, based on increasing dicta in the court opinions reason
to believe that the rule of non-inquiry could be eroded given the appropriate
case.'2 9 This could arise in two types of cases: (1) where the evidence presented
by a requested state is the product of a serious violation of due process (such
as torture), the court could give no weight or even refuse to admit that evidence;
and, (2) where there is evidence that the individual may be subject to cruel,
inhuman or degrading treatment in the requesting state, the court could refuse
to order the relator's extradition. Such a holding could easily rely on existing
international instruments binding upon the United States. Among these inter-
national instruments are the Universal Declaration of Human Rights, 30 the
International Covenant on Civil and Political Rights,'31 the Inter-American Con-
vention on Human Rights'3 2 and others.'41

Finally, it should be noted that the 1967 Protocol on Refugees no longer
permits a court to rely on the rule of non-inquiry to refuse inquiry into the
possible persecution of the relator once returned to the requesting state.34

Thus, it would have been preferable for the Act to provide for limited
judicial inquiry into the treatment or punishment to which a relator may be
subjected upon return to the requesting state. Such an amendment is suggested
for two reasons: (1) the provision should take into account that certain prac-
tices of corporal punishment or cruel, inhuman or degrading treatment or
punishment are contrary to United States public policy as well as contrary to
internationally protected norms of human rights; and (2) the provision should
not specifically state that discretion is given to the Secretary of State, because

"2 Holmes v. Laird, 459 F.2d 1211; Gallina v. Fraser, 278 F.2d 77. A requesting state's internal procedures
will only be examined when they are antithetical to the federal court's sense of decency. U.S. ex rel.
Bloomfield v. Gengler, 507 F.2d 925.

"'See Gallina v. Fraser, 278 F.2d at 78-79; Rosado v. Civiletti, 621 F.2d 1179 (2d Cir. 1980), cert. denied,
446 U.S. 856 (1980), reh'g denied, 449 U.S. 1027 (1980); Escobedo v. United States, 621 F.2d 1098.

"30G.A. Res. 217 A (III) U.N. Doc. A/810, at 71 (1948)..

"'G.A. Res 2200 (XXI), 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316.
"O.A.S.T.S. No. 36 at 1, O.A.S. Off. OEA/Ser. L/V/II. 23, doc. 21, rev. 6 (english 1979).
"33E.g., European Convention for the Protection of Human Rights and Fundamental Freedoms, Sept.
3, 1953, 213 U.N.T.S. 222, E.T.S. No. 5; Draft Convention for the Prevention and Suppression of Torture,
Feb. 1, 1978, U.N. Doc. E/CN.4/NGO 213, now under U.N. consideration. See also Bassiouni & Derby,
An Appraisal of Torture in International Law and Practice: The Need for an International
Convention for the Prevention and Suppression of Torture, 48 REV. INT'L DE DROIT PENAL 23 (1977).See
also U.S. HOUSE OF REPRESENTATIVES, COMMITTEE ON FOREIGN AFFAIRS, HUMAN RIGHTS DUCUMENTS:
COMPILATION OF DOCUMENTS PERTAINING TO HUMAN RIGHTS (comm. Print Sept. 1983).
4' 4See supra notes 379-87 and accompanying text.
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this could place the United States in a position of embarrassment vis a vis a

foreign government and could burden relations between the United States and
that government.

For example, the Act could contain the following proposed language:

Upon a prima facie showing by the requested person that he or she is

likely to be subjected to cruel, inhuman or degrading treatment or punish-

ment, extradition shall not be granted unless the requesting state shall pre-

sent to the Secretary of State satisfactory assurances that such treatment

or punishment shall not be imposed; or where a treaty between the United

States and the requesting state for transfer of prisoners exists, that the

extradition shall be conditional upon the return of the relator upon con-

viction for the execution of the sentence in the United States. The Secretary

of State shall negotiate these conditions in accordance with section 3196

and their terms shall be presented to the court and made part of the order.

Only in the most egregious cases shall the court deny extradition. The

Secretary of State may in any event exercise his discretion after a finding

of extraditability by the court.""

Like the political offense exception, this provision was hotly debated in

the Senate and House, and the Administration took a strong position against

giving the judiciary any discretion in the matter.

XXVI. THE PRINCIPLE OF SPECIALTY AND RE-EXTRADITION

The Act contains no specific provision embodying the principle of specialty,

which is well established in United States jurisprudence. 36 This principle stands

for the proposition that the requesting state which secures the surrender of a

person can prosecute that person only for the offense for which he or she was

surrendered by the requested state, or else allow that person an opportunity

to leave the prosecuting state to which he or she had been surrendered. The

same limitation exists on re-extradition from an originally requesting state to

another state."37 These requirements are designed to insure the United States
that its treaty relations and legal processes are not used for a purpose different

'"These observations and suggestions were also made by this writer at congressional hearings in various

versions of the Act. See Senate Judiciary Hearings on S. 1639, supra note 3, at 21; House Judiciary Hearings

on H.R. 5227, supra note 4, at 100, 104-05; House Foreign Affairs Hearings on H.R. 6046, supra note 27.

4"See Treaty Between the United States and Mexico, Jan. 25, 1980, 31 U.S.T. 5059, T.I.A.S. No. 9656,

art. 17; Treaty Between the United States and the Federal Republic of Germany, Aug. 29, 1980, -

U.S.T. -, T.I.A.S. No. 9785, art. 32. See also Cosgrove v. Winney, 174 U.S. 64 (1899); Johnson v.

Brown, 205 U.S. 309 (1907); Greene v. United States, 154 F. 401 (5th Cir. 1907); Collins v. O'Neil, 214

U.S. 113 (1909); United States v. Paroutian, 299 F.2d 486 (2d Cir. 1962); Fiocconi v. United States, 462

F.2d 475 (2d Cir. 1972), cert. denied, 409 U.S. 1059 (1972); Shapiro v. Ferrandina, 478 F.2d 894 (2d Cir.

1973), cert. dismissed, 414 U.S. 884 (1973); McGann v. U.S. Board of Parole, 488 F.2d 39 (3rd Cir 1973),

cert. denied, 416 U.S. 958 (1974), reh'g denied, 417 U.S. 927 (1974); United States v. Rossi, 545 F.2d

814 (2d Cir. 1977), cert. denied, 430 U.S. 907 (1977); United States v. Flores, 538 F.2d 939 (2d Cir. 1976);

Freedman v. United States, 437 F. Supp. 1252 (N.D. Ga. 1977); Berenguer v. Vance, 473 F. Supp. 1195
(D.D.C. 1979).
"'TSee generally 1 M.C. BAssiouNI, U.S. INTERNATIONAL EXTRADITION, supra note 12, at ch. VII, § 6.
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than the one which is specified in the applicable treaty.

The Act implicitly considers the applicability of the principle of specialty
only in its section regarding the relator's waiver of the extradition hearing,'38

but does not provide for the rule's applicability to other aspects of the extradi-
tion process. Although it can be presumed that this lack of clear legislative
guideline does not affect jurisprudential precedent recognizing this principle,
it would have been preferable to include in the Act a specific provision
embodying it.

While the rule is ostensibly intended to benefit the extraditing state, as
is reflected in the proposed texts of the Act, it is also intended to protect the
relator by preventing prosecution on the basis of physical presence without a
showing of probable cause to the satisfaction of the requested state (in this
case, the United States). The principle must also be interpreted in light of con-
ditional extradition and re-extradition. The former applies in the case where
the United States would only conditionally extradite a person for a specific
crime. 439 The latter limits re-extradition to a third state without specific
authorization from the originally requested state (in this case, the United States),
without a showing of probable cause.

A proposed text is as follows:

A returned person shall not be prosecuted, punished or re-extradited while
under prosecution or punishment in the requesting state without the specific
approval of the Secretary of State who may at his discretion authorize
any variance in prosecution or punishment in the requesting state or re-
extradition upon a showing of probable cause."0

XXVII. CONCLUSION

The analysis made hereinabove shows the differences between the Senate
and House verions, and the differences with or conformity to existing legisla-
tion and existing jurisprudence. The House version goes beyond the Senate's
in closing certain gaps, but even so, it is hoped that when the House considers
the present bill or a revised version thereof that it takes into consideration some
of the observations made herein, and certainly others that interested commen-
tators may point out. This is a unique historic opportunity to enact new legisla-

4'See S. 220, supra note 7, § 3193; S. 1940, supra note 5, § 3193; S. 1639, supra note 1, § 3193; H.R.
3347, supra note 8, § 3193; H.R. 2643, supra note 8, § 3193; H.R. 6046, supra note 5, § 3193; H.R. 5227,
supra note 2, § 3193. See also House Judiciary Report on H.R. 6046, supra note 23, at 12. The section
regarding waiver is discussed supra at notes 187-212.
"1'The Act provides for conditional extradition as part of the Secretary of State's executive discretion.
See S. 220, supra note 7, § 3196(a)(3)(B); S. 1940, supra note 5, § 3194(g)(2); S. 1639, supra note 1, §
3194(a); H.R. 3347, supra note 8, § 3196(b); H.R. 2643, supra note 8, § 3196(b); H.R. 6046, supra note
5, § 3196(b); H.R. 5227, supra note 2, § 3196(b). It is discussed supra at notes 338-90 and accompanying
text, and also discussed with respect to the rule of non-inquiry supra at notes 424-35 and accompanying text.
"'These suggestions were made by this writer at congressional hearings on various versions of the Act.
See Senate Judiciary Hearings on S. 1639, supra note 24, at 20; House Judiciary Hearings on H.R. 5227,
supra note 4, at 103; House Foreign Affairs Hearings on H.R. 6046, supra note 27.
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tion that will provide for more effective and swift extradition proceedings

without unduly sacrificing fundamental human rights embodied in international

standards and in United States constitutional law and policy as interpreted and

applied in criminal cases.

No extradition bill is expected to pass in this legislature because of differ-

ing positions on the political offense exception, the rule of non-inquiry and

the bail provisions. The lines are drawn between the Administration and its

supporters, principally in the Senate, and those deemed "liberal" in the House.

The differences are technically not so wide, but the feelings run strong among

different protagonists of different views. Regrettably a needed reform cannot

pass because of opposing idealogical positions, and the introduction in a

technical area, of a variety of political considerations which are of very limited

significance to the overwhelming majority of cases. Only bail is an issue that

affects most, if not all, extradition cases. The political offense exception has

been granted only three times in the past thirty years. 4' The rule of non-inquiry

has, in fact, always been upheld in the United States.

"'See McMullen note 46, Mackin, supra note 45, and the latest case, in the matter of William Joseph

Quinn, C 82-6688 R.P.A. (N.D. Cal.) opinion of Robert P. Aguillar, Oct. 3, 1983, holding the "political

offense exception" to apply. Pending before the Ninth Circuit, docket No. 83-2455.
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