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2. Location of the Sample

Courts from which case samples were taken were not chosen randomly,
but purposively to maximize differences. Case samples were selected from three
federal districts with an unusually high proportion of cases filed in federal court,
and from three districts with an unusually low proportion of cases filed in federal
courtY7 Therefore, attorneys identified from state court cases and attorneys
identified from federal court cases may have more in common with each other
than with their counterparts from other sites. Table 28 shows that the only
differences in responses by site were in regard to the importance of voir dire
procedures, case processing time, and awards/costs.

This finding may explain some of the apparent contradictions noted in
Section B above. With respect to case processing, for example, this survey
revealed that attorneys in the state sample preferred state courts because they
desired a faster pace of litigation. Attorneys in the federal sample preferred
federal courts because they processed cases more expeditiously. In actual fact,
federal courts may have faster case processing times in some geographic
locations, while state courts may be faster in others.58 Table 28 shows that case
processing time is important to more lawyers in Sacramento, Raleigh, Cleveland
and Charleston and that respondents from Roanoke were least likely to consider
disposition time as an important consideration in selecting a forum.

Further analysis reveals that the majority of Charleston attorneys,
regardless of whether they practiced in state court, federal court or both, reported
that the U.S. District Court for the Southern District of West Virginia had a
faster case processing time than did its state counterpart. On the other hand,
64% of the respondents in Dallas counted faster disposition time as an advantage
of state courts.

57 Perhaps proportion of cases removed from state court to federal might have provided a better
measure of differences among sites than proportion of cases filed in federal court. Sites with unusually
high removal rates may be expected to have more attorneys who favor federal courts and vice versa. As
a practical matter, high removal rates in Cleveland (55%) and Charleston (46%) correspond to high
proportions of filings in federal court and low removal rates in Raleigh (15%) and Cincinnati (16%) and
a moderate removal rate in Dallas (27%) also conform to the original classification. Had removal rates
rather than filing rates been used to classify sites, however, Sacramento (42%) would have been
considered a site predisposed from federal courts, Tyler (27%) as control site, and Roanoke (8%) as a
site predisposed to state courts. In all sites but Cleveland, at least half of the removals were contract
cases. In Cleveland, 63% of the removals were asbestos cases and 26% were personal injury cases.
5 8 Compare case processing times in state courts (26 cities) in GOERDT, EXAMINING COURT DELAY,

13 (1989) with case processing times in federal courts, Annual Report of the Director of the
Administrative Office of the United States Courts, Table C-5, at 216 (1988).
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Similarly, the importance of the size of awards to forum choice varies by
site, with awards meriting serious consideration to most lawyers in Tyler, Texas
and considerably less consideration in determining forum choice in Cincinnati
and Roanoke. All attorneys in the state sample reported that costs were a reason
to file in state court (except Roanoke attorneys who saw no difference in costs
between state and federal courts). Respondents in the federal sample perceived
no difference in cost of litigation, except for attorneys in Raleigh who
acknowledged that costs of litigation in state court are lower.

When the eight classification sites are aggregated into three categories
according to whether they had unusually high, unusually low or an average
proportion of cases filed in federal court, time and costs are still important, but
voir dire procedures are not. Moreover, when responses from both state and
federal samples are analyzed according to the three categories, rather than eight
sites, other differences become clear.

Respondents from sites with a high proportion of diversity cases tended to
place more emphasis on the quality of judges and corporate status, but less
emphasis on familiarity with court operations. Not surprisingly, attorneys from
sites with a smaller proportion of diversity filings tended to prefer state courts to
a greater extent than did attorneys in the other sites. This finding demonstrates
the importance of representative site selection for any research, and may even
indicate a pattern in preference for state court or federal court. It certainly
supports the notion that in some areas, state courts may be better than federal
courts, while in other areas the opposite may be true.59 With 50 distinct state
court systems, it seems improper to lump all 50 states together and then compare
them to federal courts.

VI. CONCLUSIONS AND IMPLICATIONS

Most surveys of attorneys' attitudes toward diversity jurisdiction and
choice of forum issues were conducted a decade ago. Current research is needed
to see if the issues of concern in the late 1970's are still the issues of today; to
determine how factors important to forum selection favor either state or federal
courts; and to provide a baseline from which future changes in lawyers' attitudes
can be measured.

59 Although progress is being made in establishing uniform measures of court performance, objective
and comparative measures of court performance are still in the testing stage, see NCSC and Bureau of
Justice Assistance, Trial Court Performance Standards, 1990.
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1. What factors do litigating attorneys consider important
to forum selection?

Of the various reasons attorneys give for choosing one forum over the
other, three stood out: quality of judges, client characteristics, and convenience.
Most respondents considered overall competence of the judiciary and the quality
of judges to be very important. The fact that resident status is still important to
60% of the attorneys and corporate status is important to 35% of the attorneys
shows that fear of bias is an important consideration in forum selection to some
lawyers. The percentages also show that of the two, out-of-state residence is of
greater importance than corporate status.

The fear of local bias is not confined to bias against out-of-state residents.
There is also prejudice against in-state residents, (e.g. from urban as opposed to
rural areas, etc.). Federal courts are not a solution to the fear of bias between
rural and urban areas within states. Familiarity with court operations was an
important consideration to attorneys who practice before state courts, but not for
attorneys who practice before federal courts.

Three other factors were unimportant to most attorneys: opponent
considerations, court procedures, and jury procedures. Most litigating attorneys
do not make forum decisions based upon inconvenience or costs to opposing
party, but a minority of attorneys do take these into consideration when making a
decision. Most attorneys also do not consider discovery rules, evidentiary rules,
or rules for summary judgment in their decision to file in state courts or federal
courts. Similarly, jury rules, such as jury size, non-unanimity, and the size of the
jury pool did not affect the selection decision. Of the jury procedures, only voir
dire procedures were important to forum choice, and even then, only in some
sites.

2. Do factors important to forum selection advantage state courts,

federal courts or neither?

Factors that lead attorneys to favor state courts:

" opponent is not a state resident
* familiarity with court operations
" lower costs to litigants
" voir dire procedures
" less onerous pretrial requirements
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Factors that lead attorneys to favor federal courts:

" client is not state resident
" competence of the judiciary important
" quality of judges important
" greater judicial pretrial involvement desired

Factors that make no difference to forum selection:

* court procedures
- discovery rules
- rules for summary judgement
- evidentiary rules
- more favorable appeal process

* court jury rules
* convenience

- convenience for self or client
- inconvenience for opponents

Factors that make a difference in some sites and not in others:

" case processing time
" litigation costs

When asked to name the factors most important to forum selection, other
than jurisdictional considerations, about one-third of the attorneys identified
from state cases listed factors related to familiarity with court operations,
convenience, lower filing fees and availability of arbitration. These lawyers
considered state courts "attorney friendly," and state judges more accessible, and
down-to-earth. Paperwork and onerous pretrial requirements were also given as
reasons to avoid federal court.

Attorneys identified from federal cases most often directed comments to
the competence of the federal judiciary. Attorneys who usually practice before
federal courts saw federal judges as better trained and better supported with
clerks, interns and law libraries. This type of comment indicates that the greater
resources available to federal courts is one reason that the "quality" of judges is
perceived to be better. A second reason is the perceived impartiality in federal
courts, because federal judges are appointed, not elected. A third reason for the
perceived quality of federal judges is an assignment method whereby one judge
handles a case from start to finish. Federal judges are then seen as being better
acquainted with their cases. Perhaps because of the quality of the judges, many
attorneys believed that asbestos cases and other complex litigation would be
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better served if filed in federal courts.

In his analysis of removal cases, Miller finds significant differences
between plaintiff counsel and defense counsel with respect to factors important
to forum selection. 60 This research finds that these differences can be attributed
to the nature of his sample, in which all plaintiffs' attorneys filed in state court
and all defense attorneys removed cases to federal courts. By including defense
counsel from state courts and plaintiffs' counsel from federal courts, this research
found that the differences between plaintiffs' counsel and defense counsel were
negligible. What was important, however, is what Bumiller called the
stratification of the local legal community into a "state" and "federal" bar.61

There are indeed differences between lawyers who usually litigate in state courts
and lawyers who usually litigate in federal courts. This difference in "culture of
attorneys" is as important to forum selection as is the size of the law firm in
which an attorney practices.

Although this research has answered several crucial questions, more work
is needed to answer remaining questions. First, attorneys should be asked
explicitly about the importance of having a choice itself, rather than asking only
how a series of factors affect a particular forum choice. Second, this research has
determined that out-of-state residence is important to more attorneys than
corporate status when the forum decision is made. However, many attorneys
commented on local bias against attorneys from other parts of the same state, and
about an urban-rural division. The relative importance of rural-urban bias should
be compared to the bias against out-of-state residents to see which is stronger.
Thirdly, competence of the judiciary was very important to attorneys in the
federal sample. Differences in court procedures and jury procedures were not
related to judicial competence, but comments from the attorneys indicated that
the resources available to federal judges, (including clerks, interns and law
libraries), and the method of selection were all relevant factors. Research is
needed to determine the impact of resources on the perception of court quality.

VII. EXECUTIVE SUMMARY

Efforts to readjust the boundaries between jurisdictions of state and federal
courts must consider the perceptions of attorneys who litigate in either or both of
the court systems. Whether justified or not, attorneys' perceptions of the
comparative quality, convenience, and bias of state courts and federal courts
affect their decision on which forum to use. Unless these perceptions are
identified and understood, efforts to make further changes in federal diversity

60 Miller, supra note 3, at 27.
61 Bumiller, supra note 3, at 772.
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jurisdiction could be misdirected. For example, if federal courts are preferred
because attorneys perceive bias against out-of-state residents, reform efforts
could be directed to alternatives that would bar in-state plaintiffs from filing in
federal court. If fear of local bias is confined to out-of-state corporations, reform
efforts need not encompass individual litigants. If federal courts are chosen
because of more qualified judges, less court congestion, or better rules of
procedure, specific state courts could set agendas for reform. If trial attorneys
just prefer to have a choice of forum, then none of the suggested changes in
federal diversity jurisdiction may be relevant.

To obtain a sample of attorneys who litigate in state and federal courts, i.e.
attorneys who actually make the decisions to file cases in state court or federal
court when a choice is available, a two stage sampling strategy was employed.
In the first stage, all diversity cases filed in eight federal district courts for the
statistical year ending June 30, 1990 were identified. The eight sites are: the
Eastern District of Texas, the Southern District of West Virginia, and the
Northern District of Ohio representing districts with an unusually large
proportion of diversity filings; the Eastern District of California, the Eastern
District of Northern Carolina, and the Southern District of Ohio representing
districts with an unusually small proportion of diversity filings; and the Northern
District of Texas and the Western District of Virginia representing districts with
a proportionate amount of diversity filings. Counterpart state courts in each of
these districts were chosen and a sample of state tort and contract cases with
dollar amounts-in-controversy in excess of $50,000 were gathered to represent
cases equivalent to federal diversity cases. Attorneys participating in these state
cases as well as federal diversity cases were identified and recorded. For
attorneys who participated in many cases, only one case was randomly selected
as the case reference to be kept in mind while the attorney was answering the
questionnaire. Questionnaires were sent to 4,548 attorneys and 1,642 (36%) sent
back usable responses.

Although some attorneys considered each of the 31 items on the
questionnaire important considerations in forum selection, three reasons
predominated. Most lawyers consider the competence of the courts and the
quality of the judges as important reasons for choosing one forum over another.
Sixty percent of the attorneys regard resident status as an important consideration
in forum choice; nearly twice as many as consider corporate status to be
important. Finally, attorneys who practice before state courts regard familiarity
with court operations as an important consideration in forum selection.

Most attorneys did not consider discovery rules, evidentiary rules, rules for
summary procedure, jury rules or size of the jury pool to be relevant to forum
selection, but pretrial requirements and voir dire procedures were considered

68

Akron Law Review, Vol. 25 [1992], Iss. 1, Art. 2

http://ideaexchange.uakron.edu/akronlawreview/vol25/iss1/2



Summer, 1991] CHOICE OF FORUM 109

important. The large majority of attorneys did not take into account the cost or
inconvenience of litigation to opponents to be important to forum selection.

Do these factors important to fonrn selection work to the advantage of
state courts, federal courts, or neither?

Factors that lead attorneys to favor state courts:

" opponent is not a state resident
" familiarity with court operations
* lower costs to litigants
" voir dire procedures
- less onerous pretrial requirements

Factors that lead attorneys to favor federal courts:

- client is not a state resident
- competence of the judiciary important
- quality of judges important
a greater judicial pretrial involvement desired

Factors that make no difference to forum selection:

" court procedures
- discovery rules
- rules for summary judgement
- evidentiary rules
- more favorable appeal process

" court jury rules
" convenience

- convenience for self or client
- inconvenience for opponents

Factors that make a difference in some sites and not in others:

" case processing time
" litigation costs

When asked to name the factors most important to forum selection, other
than jurisdictional considerations, about a third of the attorneys identified from
state cases, who commented, listed factors related to familiarity with court
operations, convenience, lower filing fees, and availability of arbitration. These
lawyers considered state courts "attorney friendly" and state judges more
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accessible, and down-to-earth. Paperwork and onerous pretrial requirements
were given as reasons to avoid federal court.

Attorneys identified from federal cases most often directed comments to
the competence of the federal judiciary. Attorneys who usually practice before
federal courts saw federal judges as better trained and better supported with
clerks, interns and law libraries. Greater resources available to federal courts is
one reason that the "quality" of judges is perceived to be better. Another is
perceived impartiality, because federal judges are appointed, not elected. A third
reason for the perceived quality of federal judges is an assignment method that
has one judge handle a case from start to finish. Federal judges are then
perceived to be better acquainted with their cases. Many attorneys believed that
asbestos cases and other complex litigation belong in federal courts.

This research found a difference between the "state" and "federal" bars.
This difference in "culture of attorneys" is as important to forum selection as the
size of the law finn in which an attorney practices is.

Further research is needed to determine: how important attorneys believe
that a choice of forum is; how bias against rural and urban residents within states
compares to bias against out-of-state residents; and how the importance of
resources, such as the availability law clerks and law libraries, affect perceptions
of court quality.
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APPENDIX A

SAMPLE SELECTION

Western District of Virginia (Roanoke Federal)
Date: August 20-22, 1990

1. Court Contact Person: Ingred Webb
2. Sample Selection: On August 20, the research team visited the Federal
Court in Roanoke. The Cleriks Office identified the entire population of
diversity cases for the fiscal year ending June 30, 1990. The face sheets were
photocopied for use by the cleik's staff, which generated a total of 153 cases.
These were retrieved on August 22, 1990.
3. Comments: Dollar amounts were not available.

Circuit Court (Roanoke, VA)
DatE: August 20-22, 1990

1. Court Contact Persons: Patsy Testerman, Court Clerk
Dale Hendrick and Cathy Golladay

2. Sample Selection: Cases comparable to federal diversity cases were found
in the Circuit Court's Civil Division. Cases over $50,000 were identified
using the court's graduated filing fee:

Amount Requested Filing Fee
$ 500-$ 5,000 $34
$ 5,000 - $ 50,000 $ 44
$ 50,000 - $100,000 $ 59
$100,000 - $500,000 $ 79
$500,000+ $129

Thus, if the filing fee was $59 or more, staff knew the case was valued at
least $50,000 and could be selected for the sample. The population of
cases that were reviewed included all civil and domestic relations matters
(even name changes), so only one out of about 10 cases was eligible for
the sample (i.e. a tort or contract for $50,000 or more). Staff went through
the entire population of cases (about 1500), about half in the pending
section and about half in closed section, and drew a sample of 246 cases
(about 16 percent of the population).

3. Comments: G. Marshall Mundy, President of the Roanoke Bar
Association, provided a letter of endorsement.

Summer, 1991]

71

Flango: Choice of Forum

Published by IdeaExchange@UAkron, 1992



AKRON LAW REVIEW

Southern District of West Virginia (Charleston Federal)
Date: September 18-21, 1990

1. Court Contact Person: Ronald Lawson
2. Sample Selection: The Clerk's Office identified the entire population of

diversity cases for the fiscal year ending June 30, 1990 and photocopied
the face sheets. There were a total of 133 diversity cases.

3. Comments: Dollar amounts not available.

Circuit Court (Charleston, West Virginia)
Date: September 18-21, 1990

1. Court Contact Person: Cathy Gatson
2. Sample Selection: Cases comparable to federal diversity cases were found

in the Circuit Court's Civil Division. The court was able to provide a list
of tort and contract cases filed in the court during the fiscal year ended
June 30, 1990. From this list, the research team collected data on 327
cases. About every third case was usable.

3. Comments: Ms. Gatson sent a diskette containing a file of attorney names.
This diskette was used to produce mailing labels. There were so many
attorney names that had to be deleted, however, that the time savings were
marginal.

Ohio North, Eastern Division (Cleveland Federal)
Da&e: October 1-3, 1990

1. Court Contact Person: James S. Gallas, Clerk of Court
Bill Johnson
Supervisor of Data Processing

2. Sample Selection: Court staff identified the universe of diversity cases by
providing printouts of diversity cases for the one-year period 7/1/89 -
6/30/90. The court uses two databases, SIRS and Civil (the Civil database
is new and replaced SIRS, the conversion was completed in 1990), and has
two dockets for diversity cases, one for asbestos and one for non-asbestos.
Each of the four printouts contained the site number (e.g., Toledo or
Cleveland), docket number, name of case, and date filed. By counting the
number of cases from these printouts, a universe of 4565 diversity cases
was established. (This number comports well with the number reported by
the Administrative Office of U.S. Courts).

[Vol. 25:1
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TYPE OF CASE
Asbestos Non-Asbestos

DATABASE SIRS 1728 198
Civil 2226 413
TOTAL 3954 611

Staff estimated that as many as 3000 of the asbestos cases were removed
from state court by one attorney, and the same attorneys would be listed
for each of these cases (i.e. these 3000 cases were essentially the same
"case"). Since there seemed no point in replicating the asbestos attorneys
excessively, the sample of asbestos cases was limited to about 300 cases.
Every 13the case was selected with a random start number of 1, for a total
of 304 asbestos cases. For non-asbestos cases, every 5the case was
selected using the same random start number of 1, for a total of 122 cases.
The sample of cases in district court, then, is 426 (9 percent of 4565).
Also, the 4565 universe includes cases from Toledo (Western Division of
the Northern District which handles an estimated 500 of these cases). If a
Toledo case was selected in the sampling process, it was skipped and the
next non-Toledo case was selected.

The cases in the universe do not include maritime asbestos cases which are
generally always brought by a Detroit attorney.

The Mardoc (also known as maritime asbestos) cases may or may not be
diversity cases, and some may be in our population. They appear to be
randomly scattered on the diversity docket.

The docket "face" sheet and additional pages of attorney's names and
addresses had to be specially generated. They are usually not generated
until all defense attorneys have made an appearance. The complete sample
of non-asbestos cases was ready by October 3, but asbestos cases were
mailed to Williamsburg on October 15. Only the face sheet (first page) for
asbestos cases was sent because the defendants listed (often 40-50) were
typically "unrepresented." Mr. Johnson said that it is usually a year after
an asbestos case is filed before most parties are represented. Even if the 50
attorneys were listed, they would nearly all be duplicates. Instead, the
court's mailing list of all asbestos attorneys in the Northern District was
used.

3. Coding Conventions: Only the front page of the docket was provided.
Therefore, if the number of plaintiffs exceeded one page they could not be
counted. The number of defendants was coded as not available. Third
party defendants were not counted; nor were counter suits. If the award
amount was 0, it was coded not available. The following case types were
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coded as "other": real property, rent lease/ejectment, foreclosure, civil
(RICO), other fraud, diversity, constitutionality of state statutes,
shareholders derivative action, diversity--fraud, declaratory judgment,
diversity--property damage, and Jones Act. The following type of
plaintiff/defendant were coded as "other"--limited partnerships, restaurant
(not incorporated) and rapid transit.

4. Comments: No dollar amounts were available.

Cuyahoga County, Court of Common Pleas (Cleveland, Ohio)
Dae. October 2-3, 1990

1. Court Contact Person: Ron Ball
2. Sample Selection: After reviewing the coding sheets, Mr. Ball determined

that all of the information required could be obtained from the computer
system. The first case of 7/1/89 docket #172259 and the last case of
6/30/90, #192689 were identified, yielding a universe of 20,430 cases.
Staff members each reviewed a series of 100 cases to determine the "yield"
needed to estimate the number of cases for a sample of 400 filings.
Twenty percent of the 200 cases were eligible for coding, i.e. met the
minimum dollar amount of $50,000 and were tort or contract cases.
Therefore, an estimated 2000 cases would have to be examined to get 400
codeable cases. Using the same random start number of 1 as in federal
court, every 10the case was selected. Because 42 additional cases were
needed to make 400, another sample of 400 cases was drawn (every 50the
case with a random start number of 32) to identify 59 cases suitable for
coding. In total, 2,450 (2043 + 407) cases were examined for a sample of
417 cases (17%).

3. Comments: Cases with dollar amounts unspecified were not included in
the sample frame and to that extent there may be some bias in the sample.
State court personnel at the Judicial Center appeared to be very busy.

Mark O'Neil, President of the Cleveland Bar Association, provided a letter
of endorsement.

Northern District of Texas (Dallas Federal)
Dte: October 15, 19, 1990

1. Court Contact Person: Michael Simon, Deputy Clerk
2. Sample Selection: The Administrative Office of U.S. Courts provided a

list of all cases filed in Dallas County for the fiscal year ending June 30,
1990. This 14-page printout listed a universe of 641 cases. To reduce the
number of cases to be sampled to about 400, 5 pages of the printouts were
randomly selected for exclusion (pages 1, 2, 3, 4, and 13). This left 401
cases was given to Michael Simon on October 15, who arranged for
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photocopying of the face sheet. Photo-copied face sheets were retrieved
on October 19. Eleven cases could not be located, so the Dallas federal
sample consists of 390 cases.

3. Coding Conventions: Cases were coded in Williamsburg, Virginia. The
following cases were coded in the "other" category: real property, rent
lease/rejectment, foreclosures, civil (RICO), other fraud, diversity,
constitutionality of state statues, declaratory judgement, property damage,
and Jones Act. Third party defendants and counter suits were not counted.

4. Comments: Because there were fewer duplicate attorney names in Dallas
than existed in other cities, removing duplicate names did not reduce the
sample to a manageable size. In order to make the sample size in Dallas
comparable to that of other sites, a sample of attorney names was drawn,
and only these received the questionnaire.

District Court (Dallas Texas)
DAe: October 15-19, 1990

1. Court Contact Persons: Kay Howard, Linda Goodwin

2. Sapletion: The universe of cases, estimated from the 1989 Texas

Annual Report, for Dallas County District Court is about 17,500. These

cases include: Motor Vehicle Damages, Damages, Notes, and Other Civil
(i.e. contracts). Pending cases in Dallas District Court are randomly
distributed among .13 civil courts located on the 3rd and 4 th floors. Ms.

Goodwin suggested that pending cases from a cluster or four 3rd floor
courts be sampled: 44th, 298th, 116th, and 14th. Assuming that about 50

percent of cases filed during the sampling time frame were still open, staff
randomly selected entire shelves of cases in each court. The distribution of
pending cases in the sample is as follows:

14th 90 cases
298th 14 cases
44th 68 cases

116th 28 cases
Total Pending 200 cases

Closed cases are located on the main floor in the clerk's office. Shelves of
cases were again randomly selected for 1989 (column 3 row 8, column 2
row 1, and column 8 row 1), and these shelves were again used for 1990.
Remaining shelves were randomly selected to achieve the desired yield of
200 closed cases. Each shelf yielded about 20-25 good cases. This
process yielded 211 closed cases in the sample for a total of 411 cases
from state court.

3. Comments: Staff indicated that all asbestos cases are handled by the
162nd court. In fact, the asbestos files are randomly distributed among all
13 civil courts (motions, hearings, etc. are heard by the 162and judge but
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are not "housed" there). A review of asbestos cases in the 162and netted
only two cases filed during the sampling time frame. Our sampling
methodology, then, should have captured a representative distribution of
asbestos cases (31 asbestos cases/17500 total cases=0.2% x 411 cases in
the sample=0.8 cases (or 1 case expected.)

Court staff in the 162and court were able to supply the research team with
a list of the names, addresses, and phone numbers for all 26 asbestos
defense attorneys. In addition, one attorney handles cases for all asbestos
plaintiffs in Dallas County. There are a total of 127 asbestos cases
pending, 31 filed during our sampling time frame.

Mr. Douglas S. Lang. President of the Dallas Bar Association, provided a
letter of endorsement.

Eastern District of Texas (Tyler Federal)
Date: October 16, 1990

1. Court Contact Person: Frank Monge, Chief Deputy Clerk
2. Sample Selection: Mr. Monge provided us with a list of all cases pending

(about 2700 for the entire district and 182 for Tyler). According to data
from the Administrative Office of U.S. Courts, there were 1450 cases filed
in the Eastern District, so this appears to be the universe of pending cases
as of June 30, 1990, rather than the universe of cases filed during the one
year period ending June 30, 1990. Also, many of the docket numbers are
prior to 1989.

The printout provided by the clerk listed most of the information we
needed for the 182 cases, but did not give the attorney names, addresses
and phone numbers. He agreed to do another computer run to generate
this additional data and send it to us by mail. Many of the 182 cases were
outside the time frame for this study and others were not diversity cases.
Data for 14 cases were omitted from the printout and were requested. In
all, a total of 99 cases were coded and the federal attorneys' list drawn
from these cases.

3. Coding Conventions: The print out did not list dollar amounts requested.
Attorneys for counter-claimants were not included in the sample. Cases
filed prior to 1989 were not coded.

4. Comments: After meeting with Clerk Monge, the research team met with
Chief Judge Robert Parker in his chambers. Judge Parker and Judge
Thomas Lamros (Ohio North) recently ordered a national class action of
all federal and state asbestos lawsuits (this order was recently overturned
by the Court of Appeals, see ABA Journal, October 1990, p. 14). Judge
Parker was interested in knowing about the NCSC's research in federal
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diversity jurisdiction. He explained that federal diversity jurisdiction
should be eliminated because the purpose for which it was created no
longer exists: local bias in state courts and better judges in federal courts.
He said the fact that eliminating diversity jurisdiction would reduce federal
workload and expenditures was absolutely not a justifiable reason for the
elimination of diversity jurisdiction. Judge Parker also noted the major
difference between state and federal courts is that federal courts have a
greater "aura" about them: courthouses and court rooms are more
dignified, rules and procedures have more structure, and the general
attitude in the courthouse is more formal.

District Court (Tyler, Texas)
Date: October 16-17, 1990

1 . Court Contact Person: Brad Burger, Clerk of Court
2. Sample Selection: The universe of cases, estimated from the 1989 Texas

AnnualReport, for Smith County District Court is about 750. These cases
include: Motor Vehicle Damages, Damages, Notes, and Other Civil (i.e.
some contracts, but most of these 200 cases are domestic relations and
estate cases). On October 16, the research team went through three docket
books covering the period July 1, 1989 to June 30, 1990, and found 438
usable cases. They compiled a list of case docket numbers to be reviewed.
Mr. Burger pulled closed case files (N=213) from the clerk's office and
brought them to the team for coding (N=109 usable cases). When the
coding was completed on closed cases, staff went to the largest of three
civil courts, the 114the ("B") and reviewed another 75 cases which yielded
another 20 codeable cases. Altogether, 128 cases were coded and 288
cases were reviewed, resulting in a high yield rate of 44 percent. About
150 cases could not be located because they were in courts A and C, and
because a portion of cases were in judges' chambers (these cases are
characterized as being most recent and most complex).

3. Comments: There are a high proportion of medical malpractice cases in
the sample because Tyler is the center for several regional hospitals.
Motor vehicle cases generally did not give dollar amounts, so staff had to
estimate whether or not these cases were worth more than $50,000 from
the nature of the injury.
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77

Flango: Choice of Forum

Published by IdeaExchange@UAkron, 1992



AKRON LAW REVIEW

Southern District of Ohio (Cincinnati Federal)
Date: December 3, 1990

1. Court Contact Persons: Daniel Lyons
2. Sample Selection: A list of diversity cases filed during the year which

ended June 30, 1990 was obtained for the Administrative Office of U.S.
Courts and sent to Mr. Lyons. His staff photocopied the civil cover sheet
containing the names and addresses of both plaintiff an defense attorneys.
All diversity cases filed were included in the sample.

3. Comments: Exact dollar amounts in controversy were absent in many
cases. The defense attorneys were not always listed. In some cases, they
may not have been engaged, as yet. A few cases did not have exact filing
dates. Declaratory judgments and property torts were coded in the "other"
category.

Hamilton County, Court of Common Pleas (Cincinnati, Ohio)
Date: December 3-7, 1990

1 . Court Contact Persons: Mark Schweikert, Court Administrator
William Schoenfeld, Assistant Court Administrator

2. Sample Selection: Mr. Schoenfeld provide us with a list of all cases filed
in the 1989-1990 time period of the study. From these, torts and contracts
were chosen. Ohio case categories that were included in the same were:
personal injury, auto injury, malpractice, product liability cases were
accepted as torts and breach of contract cases were accepted in the contract
category. All tort, malpractice and contract cases pending in 89 and 90
were sampled. These cases were listed by judge, and the number of cases
drawn that were above the $50,000 limit (yield rate) is listed below.

All Cases 89 ARB 90 ARB YIELD
Bateman 64 7 87 3 35
Kraft 58 3 65 7 37
Nurre 51 7 83 9 39
Matthews 20 1 - - 10
Cartolano 86 12 18
Crush 97 7 19
Morrisey 74 7 17
Murdock 91 22 12
Nadel 78 4 17
Niehaus 84 2 18
Ruehlman 80 15 21
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All Cases 89 ARB 90 ARB YIELD
Sunderman 86 17 17
Tracy 80 8 19
Winkler 79 5 22

301

After samples were drawn from the first three judges, the yield rate was
determined. The choice was to sample cases from selected judges for the
entire year or to select cases from all judges for part of the year. Given the
yield rate, staff decided to sample all cases filed in 1990.

3. Coding Conventions: A problem arose in how to code cases with multiple
plaintiffs each suing for dollar amounts under $50,000 but together
totalling over $50,000. Because federal courts usually have single
plaintiffs, staff decided to exclude these cases unless one single plaintiff
demanded more than $50,000. The addresses of Cincinnati Attorneys
were coded in Williamsburg using an ABA Directory of names supplied
by the court.

Harry H. Stanten, President of the Cincinnati Bar Association, provided a
letter of endorsement.

Eastern District of North Carolina (Raleigh Federal)
Date: December 17, 1990

1 . Court Contact Persons: J. Rich Leonard, Court Clerk
2. Sample Selection: A list of diversity cases filed during the year ending

June 30, 1990 was obtained from the Administrative Office of U.S. Courts
and sent to Mr. Leonard. His staff photocopied the civil cover sheet
containing the names and addresses of both plaintiff and defense attorneys.
All diversity cases filed were included in the sample.

Wake County Superior Court (Raleigh, North Carolina)
Date: December 17-19, 1990

1 . Court Contact persons: Sallie Dunn, Court Administrator
2. Sample Selection: Ms. Dunn provided a list of all pending (as of

September 30, 1990) CVS (Civil Superior Court) cases which were filed
between June 5, 1989 and August 8, 1990. CVS case types include the
following: motor vehicle negligence, other negligence (e.g. slip and fall),
contract, real property, administrative appeals, and other (e.g. restraining
orders and injunctions). Cases filed between July 1, 1989 and June 30,
1990 were selected.
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First, all pending contract cases (345 cases) were listed, of these, 312
folders were pulled (33 folders were unavailable), screened and coded.

Second, the pending negligence cases which were filed between July 1,
1989 and April 3, 1990 were listed. Of these, 224 cases, 196 folders were
pulled (28 folders were unavailable), screened and coded.

A list of all CVS cases filed was needed because the disposed cases were
missing. A list of all CVS filings was obtained, but unfortunately, the
new printout did not identify the type of each case. In order to prevent
duplication and minimize the work load, all cases which had been
previously identified were scratched off the new list, as well as all of the
"invalid" cases which were identified on the original "pending" list. All
488 negligence and contract cases filed in 1990 were pulled. In sum, the
total number of cases which were screened was 996. There was
insufficient time to pull and code the approximately 470 1989 filings
which had been disposed.

3. Coding Conventions: State law mandates that "in all negligence actions
and in all claims for punitive damages in any civil action, wherein the
matter in controversy exceeds the sum or value of ten thousand dollars
($10,000), the pleading shall not state the demand for monetary relief, but
shall state that the relief demanded is in excess of ten thousand dollars
($10,000)." This presented a significant problem in identifying claims
which might exceed $50,000. The impact of this law on the language of
the complaint was that attorneys were extremely vague about the severity
of injuries, damages and costs which plaintiffs were claiming to have
incurred. Estimates of damages from a thorough reading of the complaints
and other papers for language which suggested serious, permanently
disabling or disfiguring injuries in negligence cases. The predominance of
"boiler-plate" language may have caused researchers to miss cases which
might have been appropriate to code. Most contract cases did specify
actual damages, so there was little trouble in identifying codeable contract
cases.

U.S. District Court, Central District of California (Sacramento Federal)
Date: February and March of 1991

1. Court Contact Person: James R. Gundstaff, Clerk
Mark Lochette

2. Sample Selection: A universe of diversity cases filed in the Central
District of California was obtained from the Administrative Office of U.S.
Courts.

3. Comments: The Clerk of Court recommended that a private firm be
engaged to photocopy the civil court face sheets because court staff could
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not photocopy more than 20 files. Interceptor was hired to photocopy the
civil cover sheets. Security measures prompted by the Gulf War limited
access to the court. It was therefore necessary to request specific files
from judges because, many of the cases were pending. Therefore, it was
necessary to look up the name of the judges to whom the cases were
assigned and to add their initials to the request for files. Some disposed
cases had already been removed to off-site storage facilities--some were
retrieved and some were not. To further complicate the collection, the
court was in the process of automating the recordkeeping system. In some
instances, the deputy clerk had to copy some of the cover sheets when the
public counter activity was low.

Sacramento County Superior Court (Sacramento, California)
Date: January 9-16, 1991

1. Court Contact Person: William Brown, Executive Officer, Superior Court
2. Sample Selection: As part of the recently implemented California Delay

Reduction measures, all civil cases which are of interest to the NCSC
Diversity Project are now filed under the Accelerated Civil Trial (ACT)
Program. The case numbers for the period between July 1, 1989 and June
30, 1991 began with CV509197 and ended with CV514969, yielding a
population of 5,772 cases. The same period was further limited because:
(1) A yield rate of 20% was common across the other project sites, which
if true in Sacramento, would have yielded a sample size over 1,000 cases;
(2) the minimum jurisdiction in California is $25,000, higher than that in
other states, and so the dollar amount-in-controversy was expected to
exceed $50,000, in a larger percentage of cases; (3) survey respondents
may have difficulty remembering the particulars relating to the older cases
in their court's sample. For these three reasons, the sample period was
limited to the last six months of the year--from January 1, 1990 to June 30,
1991, yielding a population of 2,993 cases to sample. The ACT files are
filed in terminal digit order, the terminal digit is the last two numbers on
the file. This was helpful for our purposes, because it enabled us to draw a
sample across all six months of the population. We began screening cases
at 00 and stopped at 49, for a total of approximately 1,500 cases (59 cases
filed were unavailable, either in trial or arbitration, etc.). These 1,500
cases yielded an actual sample of 444 cases.

All case level data except the attorney names and addresses were obtained
from the manual files. The attorney names were obtained from a
computerized list of the most recent attorneys of record for each case
during the sample period.

3. Coding Conventions: As indicated above, only the names and addresses
of the most attorneys were available from the computer system. Due to
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time constraints, prevented the collection of attorney data from the manual
files, thus there are missing data on attorneys who may have represented a
party earlier in the processing of a case. The amount in controversy in
contract cases was generally explicitly stated in the complaint, but was not
as clear in tort cases. Both from the California Court Rules (Rule
201./5(a)(12) and Rule 209(b)(3), and from statements by several clerks, it
appears that attorneys are prohibited from specifying a dollar amount in a
tort complaint. The files seemed to bear out this, even though in some
exceptions damages were specified in the complaint. Whether the dollar
amount in controversy exceeded $50,000 could be estimated in most tort
cases from either a "statement of damages" which was sometimes filed
separately, or more often from an order assessing whether the case was
appropriate for arbitration. Although there is a maximum $50,000
eligibility limit for case to qualify for arbitration, in practice, it would
appear that this limit is generally waived. Additionally, the fact that a case
could proceed to arbitration with no limit did not necessarily mean that the
amount-in-controversy exceeded $50,000. Therefore, only cases where the
extent of the personal injuries was potentially severe enough to warrant its
inclusion, or the paperwork specifically represented that the amounts-n-
controversy exceeded $50,000 were included in the sample. Use of these
criteria may have resulted in the exclusion of some cases. The use of a
standardized form available in the California Court Rules, and the
prevalence of boiler-plate language in complaints further undermined our
ability to determine not only the amount in controversy, but also the
specific circumstances and injuries underlying the complaints.

4. Comments: The terminal digit filing system was very useful.
Interestingly enough, the Executive Officer wants to change the filing
system, from one where all cases, open and disposed, are kept together, to
one where the disposed cases are moved to a location outside the clerk's
office. This will have a negative impact on the ability of researchers to
conduct this type of data collection. One clerk commented on the volume
of paperwork which they must now deal with as a result of the Delay
Reduction Program. The clerk stated that with the new changes, he must
now process nineteen new pieces of paper for each case.
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