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independence.!?® With the central government in disarray and no guarantee
against other similar attempts in the future, many of the republics began to back
away from Gorbachev’s proposed Union Treaty.!?! By December 1991, the
rejection of the Union Treaty was clear and the dissolution of the Soviet Union
imminent.

While Gorbachev’s star was falling, the political fortunes of the leaders of
the republics were clearly rising. Boris Yeltsin of Russia, Leonid Kravchuk of
Ukraine, and Nazirbayev of Kazakhstan suddenly found themselves at center
stage.!22 In the wake of the collapse Soviet Union, some but not all of the
republics chose to form a loose organization of republics called the
Commonwealth of Independent States.

Banning the Communist Party

Although the coup attempt had been successfully defeated in August, it had
not been without supporters in the general population. In the eyes of these
people, glasnost, perestroika, and reform meant skyrocketing prices, rising
crime, and the breakdown of their country. Much of this sentiment could be
found outside the main cities where many of the Communist Party structures
remained in tact.!’3 Yeltsin decided to take steps to blunt any efforts in the
countryside to hinder his plans for reform.!** On November 6, 1991, Yeltsin
decreed a ban on the Communist Party of the Soviet Union.!?*> He also issued a
decree seizing all property of the Party on behalf of the state. 126

In response to the decrees, former members of the Communist Party filed a
petition with the Russian Constitutional Court in an effort to have the decrees
declared unconstitutional.!>” In response to the Communist Party’s petition,
fifty-two members of the Russian Congress of People’s Deputies also filed a
petition with the Constitutional Court.!?2 The aim of this second petition was to

120 The Baltic countries declared their independence immediately after the coup failed. They chose not to join
the Commonwealth of Independent States that was formed later in the winter of 1991,

121 Although negotiations continued, it was clear that the trend was toward a break-up rather than even a
federated union.

122 These three republics control all of the nuclear weapons of the former Soviet Union.

123 L. Aleksandrova, Decree of the RSFSR President on the Activities of the CPSU and CP RSFSR,
ROSSISKAYA GAZETA,Nov. 9, 1991, at 2, available in digested form in LEXIS, Europe Library, Russian Press
Digest File.

124 14

125 Decree by Russia's President on Activities of the Communist Part of the Soviet Union and the Communist
Party of Russia, Nov. 6, 1991, Vedomosti RSFSR, available in LEXIS, Europe Library, Official Kremlin Int'l
News Broadcast File [hereinafter Decree].

126 ;,

127 Zndankin, supranote 8.
128 Gurevich, supra note 9.
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have the Communist Party declared unconstitutional.!?® The deputies contended
that the CPSU was not and never had been a mere political party.!** Instead, they
claimed in support of the President’s decree!3! that the CPSU had been a power
structure that represented the state in an unconstitutional manner and that some of
its members were attempting to revive this power structure rather than to
organize a mere political party.!3 The Court decided to combine the petitions
from both the Party and the deputies into one trial.!33

The Trial and The Court’s Decision

The trial opened on July 7, 1992 under the billing “Trial of the Century” in
the local papers.!3* While the Court was to determine whether Yeltsin’s
decrees!?’ conformed to the Constitution, the petition on the constitutionality of
the CPSU turned the proceedings into an essentially political trial. Seventy-four
years of Communist Party rule became the primary focus of the trial.!36

The proceedings spread out over a four month period and concluded at the
beginning of November. In all, the Court held fifty-two sessions and heard from
forty-six witnesses and sixteen legal experts.!37 With the Congress of People’s
Deputies set to open the first week of December, the Constitutional Court was
under some pressure to release a verdict before its opening. Supporters of
Yeltsin hoped for a favorable ruling that would strenghten the position of the
President who was about to face a very difficult legislative session.!38

The Court announced its decision on November 30.13® The ruling appeared
to be essentially a compromise.'4® First, it held that the decree banning the
Communist Party of the Soviet Union was constitutional in so far as the ban

129
130 4
131

132 Gurevich, supra note 9.
133 Gurevich, supra note 9.
134 1nna Muravyova, Trial of the Century Opened July 7, ROSSISKAYA GAZETA, July 8, 1992, at 1, available
in digested form in LEXIS, Europe Library, Russian Press Digest File.

5 Decree, supra note 125.
136 g infra note 193 and accompanying text.
137 Sergei Parkhomenko, Constitutional Court: The Decision in the ‘CPSU Case’ Seems Ambiguous,
NEZAVISIMAYA GAZETA, Dec. 1, 1992, at 1, available in digested form in, LEXI1S, Europe Library, Russian
Press Digest File.
138 g, infra notes 219-22 and accompanying text.

39 Decision by the RF Constitutional Court on the Banning of the Communist Party of the USSR (CPSU) and
the Communist Party of the Russian Federation (CP RSFSR) - - 30 November (Official Kremlin Int'l News
Broadcast, Nov. 30, 1992), available in LEXIS, Europe Library, Official Kremlin Int'l News Broadcast File
[hereinafter Decision).

140 14

Decree, supra note 125.
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applied to structures of the Party that had replaced state institutions.!*! However,
the Court found that the ban was unconstitutional in its application at the
grassroots level and held that local cells of the Party could continue to operate. 4>

Second, the Court again found the decree that authorized the seizure of
Party property by the state to be constitutional in part and unconstitutional in
part.}43 The long history of overlap between the Communist Party and the state
sometimes left actual ownership of the property unclear. Where the state clearly
held title to the property or was in possession of property at the time of the
decree, the Court deemed the decree constitutional.!4¢ With regard to all other
property at issue, including property that the state began to occupy after the
decree, the Court found the President’s order unconstitutional. 43

Finally, the Constitutional Court ruled that “all legal proceedings” to
determine the constitutionality of the CPSU should be terminated.!#¢ The Court
cited its own decision upholding the ban on the power structure of the Party as
sufficient reason to end further inquiry into the history of Communist Party
rule.147

Reflecting on the significance of the trial, historian Richard Pipes noted, as
an observer in the courtroom on the opening day of the proceedings, that:

In a small room, 13 magistrates sat in judgment on both the
democratically-elected government of President Boris Yeltsin and its
predecessor, the CPSU. The event had no precedent in Russian
history, for Russia’s governments had always stood above the law.
Watching the proceedings . . . one had the sense of witnessing a
dramatic break in the destiny of an ancient nation that had suffered
more than most from the curse of lawlessness. 148

THE IMPACT OF THE CONSTITUTIONAL COURT’S DECISION

One of the factors that may obscure the significance of the overall impact of
the Court’s decision in this case is the problem of raised expectations. The high
profile of the trial with its strong political overtones may have led many to
believe that its conclusion would somehow be explosive and dramatic. Some

141 44
142 ;4
143 ;.
144 ..
145 ;4
146 ;4
147 14

148 Richard Pipes, The Past on Trial: Russia One Year Later, W ASH. POST, Aug. 16, 1992, at C1.
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may believe that without sweeping condemnations or rioting in the streets this
trial didn’t live up to its billing as “Trial of the Century.”!4?

In fact, just the opposite is true. It may be just as important and sometimes
more significant to consider what did not happen in order to fully appreciate the
meaning of this trial in terms of : (1) the future of the Constitutional Court as an
independent third branch of the government; (2) the Russian political scene; and
(3) the Russian people. An evaluation of the trial and these three areas hopefully
will shed some light on whether the transition from dictatorship to rule of law
will be successful in Russia.

The Constitutional Court: An Independent Third Branch?

In an evaluation of the Court’s actions, one must take into account the
enormous pressures under which the Court operated. Boris Yeltsin’s authority
and prestige were on the line. Members of the opposition in the Congress of
People’s Deputies were discussing impeachment if the Court held the decrees
unconstitutional.!3¢ Such a political struggle could have jeopardized not only the
reform process, but also the stability of the Russian government.

On the other hand, the legitimacy of the Court in the eyes of the public was
at stake. A blanket condemnation of the Communist Party had the potential of
undermining the faith of the public in the independence of the Court and the
progress of Russia as a democratic society.!3! Such a ruling also had the
potential of creating greater unrest and possibly rioting.!>?> Essentially, the Court
was walking a tightrope amidst these conflicting pressures.

The decision of the Constitutional Court in the CPSU trial demonstrated the
independence of the Court. This autonomy may be observed through three
avenues: (1) the ruling itself; (2) the nature of the decision-making process; and
(3) precedent.

149 Muravyova, supra note 134,

150 Mikhail Zinin, There is a Scenario Providing for the President’s Quster, NEZAVISIMAYA GAZETA, July
22,1992, at 2, available in digested form in, LEXIS, Europe Library, Russian Press Digest File.

151 One of the greatest ironies of the CPSU trial was the way in which the Communist Party claimed the very
constitutional protections that it had always denied to others. Primarily, freedom of association was at stake,
and Russian society was watching. Except for the accession of some of the nineteenth century tsars, the
peaceful transfer of power is virtually unknown in Russian history. Defeated political opponents gencrally did
not fare well at the hands of their successors, so the treatment of the Communist Party by the Yeltsin
govemnment and by the Court was a true test for the progress of democratization and respect for the law in
Russia.

152 Andrei Kolesnikov, A Decision Worthy of Solomon, ROSSISKIYE VEST, Dec. 2, 1992, at 1, available in
digested form in LEXIS, Europe Library, Russian Press Digest File.
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1. The Independent Nature of the Constitutional Court’s Decision

On the constitutionality of the decree banning the CPSU, Judge Ernest
Ametistov of the Constitutional Court made it clear in an interview'>? following
the decision that the ruling on this decree was a compromise.’ A minority of
the Court agreed with the CPSU argument that the organization was merely a
political party.!>> However, the majority of the Court accepted the President’s
argument that the CPSU was a state structure. 136

This distinction was the key fact for determining the constitutionality of the
ban. If the Court decided that the Communist Party was a state structure, then
the decree would be upheld because Yeltsin had the authority under his executive
powers to dissolve any state structure.!’” However, if the Court found the Party
to be merely a political organization, then the decree would be struck down
because under the Public Organizations Act!8 only the Constitutional Court has
the authority to suspend the activities of a political party.!>®

To resolve the disagreement on this key fact, the Court reached a
compromise.!®® The Court held that the top levels of the CPSU were state
structures.’®!  Thus, in part, the ban on the Communist Party was

153 The Court has not yet published its rationale for the verdict issucd Nov. 30, 1992, The Constitutional Court
*“may postpone the drawing up of a well-reasoned decision for a period of not more than two weeks, confining
itself to the abstract of the decision attached to the minutes of the sitting.” The RSFSR Constitutional Cournt
Act, Vedomosti RSFSR 1991, art. 46, sec 4, available in LEXIS, Europe Library, Sovleg File. Although the
rationale is overduc, the Court's Chairman, Valery Zorkin, stated that the rationale is treated “as somcthing
auxiliary.” Extremism Versus Conciliation: Interview With Constitutional Court Chairman Valery Zorkin,
(Official Kremlin Int’l News Broadcast, Dec. 29, 1992), available in LEX1S, Europe Library, Official Kremlin
Int'l. News Broadcast File {hereinafter Interview with Valerv Zorkin]. The lack of official rationale forces one
to turn to press intcrviews of the judges for further information about the verdict. The Constitutional Court Act
only prohibits a judge from “set[ting] forth his opinion in thc mass media on a matter sub judice before the . . .
Constitutional Court” prior to the “adoption of a dccision™ on the matter. The Constitutional Court Act, art. 18,
§ 1, subsec. 4.

154 Revival of the Communist Partv is Impossible (Official Kremlin Int’] News Broadcast, Dec. 18, 1992),
(Interview with Constitutional Court Judge Emest Ametistov), available in LEXIS, Europe Library, Official
Kremlin Int’'l News Broadcast File (hereinafter Interview with Ernest Ametistov]. Zorkin also described the
Court’s position as centrist “and not scrving the goals of political expediency.” Interview with Valery Zorkin,
supranote 153.

155 Anna Ostapchuk, Constitutional Court: Viktor Luchin’s Dissenting Opinion, NEZAVISIMAYA GAZETA,
Dec. 2, 1992, at 2, available in digested form in LEXIS, Europe Library, Russian Press Digest File. Two of the
thirteen judges voted against the verdict. /d. Luchin charged that the Court acted out of political expediency
rather than by the law. Id. He stated that reaching a compromise “cannot be the main criterion in solving
constitutional problems.” Id.

156 Decision, supranote 140; Interview with Ernest Ametistov, supra note 154,

157 Interview with Ernest Ametistov, supranote 155.

158 Lidiya Lukyanova, It Will Be Impossible to Revive ‘the Intelligence, Honor, and Conscience of the Epochi’,
KURANTY, Dec. 18, 1992, at 4, available in digested form in LEXI1S, Europe Library, Russian Press Digest File.
See also Ostapchuk, supra note 155.

159 Ostapchuk, supra note 139.

160 Interview with Valery Zorkin, supra note 153; Interview with Ernest Ametistov, supra note 154.

161 Decision, supranote 139.
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constitutional.'62 However, the Court also found that the local cells of the
Communist Party represented only a political party.!63 This finding partially
invalidated the ban. 164

Clearly, the Court adopted an independent stance on the issue of banning
the Party. If the Court had been operating in cooperation with or at the will of
President Yeltsin, the Court would have completely upheld the ban. Yeltsin
wanted to disable the official Party apparatus as much as possible. By banning
the Party, he could undercut its ability to rally support. Even more important, a
total ban might have left the state in a better position to seize all Party

property. 163

Likewise, if the Court had been acting in sympathy with the Party!% or with
the hard-line opposition forces, the Court would have struck down the ban
completely. Such a blow to Yeltsin’s authority and prestige on the eve of the 7th
Congress of People’s Deputies could have led to his ouster with a deastating
impact on the progress of reform.!67

On the constitutionality of the decree seizing all Communist Party property,
the Court also seemed to reach a compromise decision. Again, the Court
supported the decree in part and struck it down in part.'%® Property that was
clearly a part of the state structure or that was in the possession of the state at the
time of the decree remained in the hands of the government.!® However, the
Constitutional Court turned over to the civil courts the task of determining the
ownership of all other disputed properties.!”®

162
163 ;4
164 4,

165 With a complete ban on the Party, the govemment might have had a strong argument that the property
should escheat to the state. But see infra note 178 and accompanying text (other partics espousing
communism).

166 Justin Burke, Politics Buffets Russian Court, CHRIS. SCI. MON,, Dec. 15, 1992, at 14. Most members of
the Court are members of the * [former] Soviet establishment.” Id. (quoting Russian human rights lawyer
Genrikh Reznik). This statement is probably applicable to the vast majority of the current Russian government,
including Yeltsin himself. However, since the fall of the Party, it is often difficult to know just how much
sympathy a former member may have had for his previous affiliation. Party membership was essentially a
prerequisite for promotion in government service. Consequently, many who felt no particular attraction to the
principles of communism nevertheless became members out of necessity.

167 See Daniel Sneider, Tough Davs for Russia's Yeltsin, CHRIS. SCI. MON., Dec. 7, 1992, at 3. The 7th
Congress refused to extend Yeltsin's emergency powers that had permitted him to enact most of his key
economic reforms by decree. Id. The Congress also narrowly defeated two amendments that would have
reduced Yeltsin's executive powers. /d. One would have given the parliament the power to approve ali key
cabinet appointments. Id. The other would have permitted the parliament to form ministries and executive
departments. Id.

168 Decision, supranote 139.

169 ;4
170 14
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One of the criticisms of the Court’s ruling on the property decree was that it
cleared the way for a revival of the Communist Party.!”! Primarily, critics feared
that the decision left the Party with a sufficient base of wealth to again become a
real force in Russian politics.!’? The total worth of the CPSU is not clear.!”?
Some percentage of its wealth is now firmly in the hands of the state by virtue of
the Court’s decision.!™ Following the verdict, Party representatives claimed that
only 7% of the total volume of Party assets would go to the civil courts for
resolution of ownership.!”* These representatives seemed to believe that this left
the surviving elements of the Communist Party of the Russian Federation
(CPRF) with clear title to the remainder of the CPSU’s wealth.!7

However, a revival of the Communist Party still faces obstacles before any
representatives on its behalf may claim the property of the CPSU. First, the
CPRF will most likely have to be declared the legal successor to the CPSU.!77
There are other parties also advocating communism which may also wish to lay
claim to the CPSU assets as its political heirs.!78

Second, it is not beyond the realm of possibility that former victims of
CPSU rule might choose to lodge claims against the CPSU.!™ Of course, such

171 Justin Burke, Russian Ruling Gives Partial Nod to Yeltsin's Ban, CHRIS. SCI. MON., Dec. 1, 1992, at 1.
But see Interview with Ernest Ametistov, supra note 154.

172 Burke, supra note 171, at 1. In fact, the Communist Party never really ceased to exist. At the local level,
the Party still exents a great deal of influence. Yelena Kamenetskaya, a Russian exchange scholar of the
Institute of State and Law who is currently visiting the University of Akron School of Law. reminded me that
reform has occurred in the top layers of the government, but at the lower layers of Russian society. change has
been slow or not all. This is particularly true of areas that lie outside the the large population centers. Indeed.
Yeltsin aimed his ban at these very regions. Alcksandrova, supra note 123.

173 Celestine Bohlen, Soviet Turmoil; Soviets Trving 10 Find Pariv's Assets, N.Y. TIMES. Sept. 1, 1991, at Al.
“Just the list of property belonging to the Central Committee, not including local and republic parties, [was]
5.000 buildings, 114 publishing houses. 81 printing plants, 29 spas, 4 rest houses, a 500-bed hospital and a
special nursery called ‘Sunshine.” * /d. Different accounts have estimated the Party's worth at somewhere
between $80 and $100 million. /d. Investigators began to take account of Party property following the coup, but
investigators believe much has been hidden in “joint ventures, shell companies, . . . and foreign bank accounts.”
ld.

174 Decision, supranote 139.
175 Press Briefing of the “Communists of Russia™ Organization (Official Kremlin Int’l News Broadcast, Dec.
7, 1992), available in LEX1S, Europe Library, Official Kremlin Int'l News Broadcast File.
176
Id.

177 Lawyers at the trial acknowledged the difficulty of any party becoming the legal successor to a banned
party. Serge Schmemann, Court Upholds Yeltsin's Ban on Communist Party, N.Y. TIMES, Dec. I, 1992, at Al.
Following the trial, the Ministry of Justice has stated that “there are no legal grounds for the restoration and
activity of the Communist Party of the Russian Federation as a legal successor to the CPSU or the RCP.”
Valery Vyzhukhovich, Finishing an Adjourned Ganie, IZVESTIA, Feb. 13, 1993, at 5, available in digested
form in LEX1S, Europe Library, Russian Press Digest File.

178 Lukyanova, supra note 158.

179 Burke, supra note 166. Andrei Makarov, a member of Yeltsin's legal team, mentioned the possibility of
future litigation against the CPSU in terms of specific crimes. /d.
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claims would raise a host of problems,!®? both legal and practical, but the
immediate effect of these claims might be to freeze CPSU assets.

A third obstacle, again, may be the state. The Constitutional Court’s ruling
merely prohibited the state from simply seizing disputed property. The
government does have an opportunity to gain title through the civil courts. The
state might even be able to make the argument that all CPSU assets belong to the
state by virtue of the fact that the CPSU received most of its funding from the
state. Such an argument would be consistent with the Court’s determination that,
except for the local cells, the Party was a state structure.

Whatever the outcome in the civil courts on the property issue, it would be
fair to say that the Constitutional Court’s ruling on the property decree
demonstrates the independence of the Court, particularly in its relationship with
the executive branch. If the Court had upheld the decree in its entirety, Boris
Yeltsin and the Russian government might have gained immediate possession of
a tremendous amount of property.!8! As privatization begins to take hold, land
may become one of the most important sources of wealth. During these difficult
times in Russia, Yeltsin’s goverment is in need of all the resources that it can
possibly muster. Nor was the Party granted any special treatment in this
decision. The disputed property may yet fall into other hands.%?

Overall, it should be noted that the Court adopted a legal rather than a
political approach to this issue. The task of the Court was to determine the
constitutionality of the seizure of the property rather than to adjudicate ownership
rights of the property.!83 The Court recognized that such an adjudication was not
within its jurisdiction and properly transferred the issue of ownership to the civil
courts. 184

Finally, the issue of the constitutionality of the CPSU (in a historical sense)
presented a different dilemma for the Constitutional Court than the previous two
issues. Those issues centered around the constitutional validity of decrees
promulgated by President Yeltsin. Although these decrees raised difficult
questions, they implicated familiar constitutional issues such as freedom of
assembly and seizure of property.

180 Claims could be complicated by problems of evidence, sovereign immunity, and the sheer number of
possible victims.
181

182 g, supra notes 177-80 and accompanying text.

183 1t is true that by virtue of the validity of a portion of the decree some of the property fell to the government.
However, this result seems to simply recognize the fact that a government normally has control of the property
on which it operates. Permitting the Communist Party to retain ownership rights to buildings housing
government operations would be akin to the Republican Party gaining and retaining ownership of govemment
property after a Democratic administration is elected.

184 See supra note 170 and accompanying text. -

See supra notes173-76 and accompanying text.
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In contrast, the petition of the members of the Congress of People’s
Deputies asked the Court to evaluate the constitutionality of the CPSU.!85 The
Court was not judging a law enacted by the Communist Party during its time in
power or whether some specific instance of Party behavior conformed to the
Constitution. Instead, the Court was being asked to judge the Communist Party
on the basis of its leadership of the Soviet Union.

The Court decided to terminate “all legal proceedings” on the question of
the constitutionality of the CPSU.!8 According to one description of the
decision, the Court’s ruling on the issue demonstrated that the Court was
“unprepared to tackle the issue of assigning responsibility for crimes committed
during Soviet rule.”'®” This criticism actually provides the key to understanding
why the Court’s decision to terminate the proceedings was correct.

There are two judicial doctrines that tend to support the Court’s decision on
this issue: political question and mootness. Both doctrines place limitations
upon a court’s ability to act.!88 A political question is one which a court “will
refuse to take cognizance [of], or to decide, on account of [its] purely political
character.”!8 The RSFSR Constitutional Court Act!%° appears to incorporate this
principle by negative inference. Article 32, Section 1 states, “ [The]
Constitutional Court shall determine and decide issues of law only.”19!

No issue of law was at stake in the petition.!92 Any judgment of the
Deputies’ request would have forced the Court to make general political
evaluations of the Communist Party’s decisions on matters such as the Katyn
Forest massacre!?3 or the invasion of Afghanistan. This petition would be
analogous to a suit brought before the U.S. Supreme Court asking that Court to
decide whether or not American involvement in Vietnam was proper. Such a
question asks the Court to evaluate the rightness or wrongness of the policy

185 See supra notes 128-29 and accompanying text.

186 Decision, supranote 139.

187 Burke, supranote 166. See also Schmemann, supra note 177, at Al.

188 GEOFFREYR. STONE ET AL, CONSTITUTIONAL LAW 114, 123-24 (2d ed. 1991)

189 g ack's LAW DICTIONARY 1158-59 (6th ed. 1990). See also Baker v. Carr, 369 U.S. 186, 217 (1962)
(lack of judicially discoverable and manageable standards as one of the tests of political question).

0 The RSFSR Constitutional Court Act, Vedomosti RSFSR 1991, available in LEXIS, Europe Library,
Sovleg File.

191 4 aran. 32, § 1.

192 ;s petition seems to raise the type of questions better suited to a Nuremburg style tribunal. Burke, supra
note 166. However, there are many in the Russian legal community who feel that the timing is not right for
such a trial. Id.

193 The Katyn Forest massacre occurred during World War I when Stalin ordered the “execution of more than
20,000 Poles, including nearly 5,000 senior Polish Army officers, whose bodies were dumped in a mass grave
in the forests of Katyn.” Celestine Bohlen, Russian Files Show Stalin Ordered Massacre of 20,000 Poles in
1940, N.Y. TIMES, Oct. 15, 1992, at Al. The Soviet govemment denied responsibility until very recently. Id.
See also TREADGOLD, supra note 14, at 359-60; CLARKSON, supra note 11, at 677.
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decisions of another branch rather than the constitutionality of the action.
Consideration of this type of question places the Court in danger of violating the
principle of separation of powers. Similarly, the petition at issue here asked the
Russian Constitutional Court to render a decision on a subject that would have
violated the jurisdictional boundaries of the Court.!% It presented a political
nonjusticiable question phrased as a constitutional issue that the Court properly
declined to further evaluate.

A second judicial doctrine that the Court seemed to invoke was the
principle of mootness. “A case is moot when a determination is sought on a
matter which, when rendered, cannot have any practical effect on the existing
controversy.”!%> The Court stated two key points in its decision to terminate the
proceedings on the constitutionality of the CPSU. First, the Court noted that the
CPSU broke up at the national level in the aftermath of the coup.!% The Court
also cited its own decision to uphold the ban on the Communist Party above the
local level as further reason to end the inquiry.'%’

Both of these reasons are consistent with the doctrine of mootness. The
‘“‘existing controversy” in this petition seemed to be whether it was constitutional
for a political party to transform itself into a governmental structure rather than
simply administering the governmental structure. There is no doubt that the
CPSU was the de facto government of the Soviet Union. Qut of fear that this
type of rule by the Communist Party would be revived, the Deputies presented
this petition hoping to gain a legal ruling that would essentially condemn the past
and prohibit the future existence of the Communist Party. However, the Court’s
reasoning underscores the point that a decision on this matter could have no
“practical effect on the existing controversy.”!?® The break-up of the national
leadership of the CPSU and the ban on its power structure were already
preventing the revival of CPSU as a type of governmental entity.!%

Another possible reason for the Court’s decision to terminate the
proceedings was to maintain the internal consistency of the entire decision. A
finding that the CPSU was an unconstitutional organization may have appeared

194 The Constitutional Court Act art. 32, § 1.

195 BLack's LAW DICTIONARY 1008 (6th ed. 1990). See also FCC v. Pacifica Foundation, 438 U.S. 726, 734
(1978) (Supreme Court avoids unnecessary decision of constitutional questions); Bowen v. United States, 422
U.S. 916, 920 (1975) (Supreme Court is reluctant to decide constitutional questions unnecessarily); Broadrick v.
Oklahoma, 413 U.S. 601, 610-11 (1973) (constitutional judgements are justified only out of necessity of
adjudicating rights in particular cases between litigants brought before the court).

196 Decision, supranote 139.
197 1d.

198 See supra note 195 and accompanying text.

Decision, supranote 139. See also Interview with Ernest Ametistov, supra note 154 (Party will not revive).
Contra supra note 171 and accompanying text (ruling paves the way for the revival of Party). Itis true that the
Communist Party may legally continue to exist. However, its revival as a political party and its revival as a de
Jfacto govemment are two different matters.
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to conflict with the portion of the decision that permitted the Communist Party to
continue on the local level as a political party.

Finally, there was some fear that a ruling condemning the history of the
CPSU could touch off a wave of social instability.2% Difficult economic and
social problems had already lowered the morale of Russian society.?! A finding
of unconstitutionality might have taken on the appearance of rejection of the past,
a past that many Russians are quite proud of.??

Even more upsetting to some was the fact that many of those who were
participating in the effort to condemn the history of the Party were former
Communists.2%3 This problem of moral authority extended even to the
membership of the Court.?** Nine of the judges were former members of the
Party.2% In terms of the social situation, the time and the participants were not
right for this particular judgment.

In light of these reasons, the charge that the Constitutional Court was
simply unprepared to tackle this issue seems unwarranted. The Court adopted a
sound legal and socially responsible approach to this sensitive question. Even
more, the Court again demonstrated an autonomy from the executive branch that
bodes well for the future of an independent judiciary in Russia.

2. The Independent Nature of the Judicial Decision-Making Process

Article 6 of the RSFSR Constitutional Court Act?%¢ sets forth the
independent nature of the Court, “The judges of the Constitutional Court shall
adjudicate causes and issue determinations in conditions ruling out extraneous
influence on the free expression of their will. They must not request or receive
instructions from any state or public agencies or persons in office whatsoever.””20?
However, codification of the independence of the judiciary by itself is not

200 Kolesnikov, supra note 152. See also Otto Latsis, The Verdict in the ‘CPSU Case:’ Friendship Won.
IZVESTUA, Dec. 1, 1992, at 1, available in digested form in LEXIS, Europe Library, Russian Press Digest File.
201 yyri Levada, Critical Balance of “Extraordinary™ Year, MOSCOW NEWS, Dec. 30, 1992, at 1, available
in LEXIS, Europe Library, Moscow News File. In a poll of 1,700 people, sixty-seven percent felt that higher
prices and the falling standard of living were the most distressing issues in Russia. /d.

202 Many Russians today look back with fondness to the days of low prices, low crime rates, and a stable
political scene. Vyzhukhovich, supra note 177. The Soviet govemment developed a space program that in
many areas surpassed its Western counterparts. The Red Army was a force to be reckoned with. In the present,
situation, these same Russians felt the sting of humiliation as Russia has been forced to accept Western aid.
High prices and increasingly violent criminal activity has injected a previously unknown note of fear into their
lives. Finally, the growing cooperation between the Yeltsin government and the West is sometimes viewed as
toadying to countries that in the past treated Russia with respect.

203 Burke, supranote 166. See also Schmemann, supra note 177, at A6.

204 Burke, supranote 166.

205 ;4

206 The Constitutional Court Act, art. 6.

207 14 aran. 6, § 5.
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enough. Both the Constitutions of 19362°% and of 1977** contained the
constitutional principle that “judges are independent and subordinate only to the
law.”210 Despite these constitutional declarations of the autonomy of judges and
the supremacy of the law, the Party and other sources of power constantly
interfered in the judicial decision-making process.?!!

There are at least two indications that Article 6, of the Constitutional Court
Act is more than mere lip service to the principles of limited government. First,
Article 6 contains another section that provides some teeth to the protection of
the independence of the Court. “No intervention whatsoever in the activity of the
Constitutional Court shall be permitted and shall entail prosecution in conformity
with the law."212 This type of liability may act as a deterrent to those who might
feel tempted to interfere with the decision-making process of the Court.

Second, the outcome of the trial itself confirms the lack of interference by
the government. There were clearly other possible rulings much more favorable
to the government. Executive meddling in the Court’s deliberations would have
surely resulted in stronger judicial support for the government’s contentions.
However, the Court was able to reach conclusions that demonstrated the
importance of the law rather than simply the wishes of the powerful.

It must be admitted that the Constitutional Court is only one branch of the
Russian judiciary. Reform in the civil and criminal courts must also take hold in
order to achieve independence in the judiciary on a system-wide, top to bottom
basis.2!3 Still, despite the Constitutional Court’s limitations, the Court does serve
as a powerful example and a source of encouragement for judicial reform.

208 KoNST. SSSR (1936) art. 112.
209 KoNST. SSSR (1977) art. 155.
210 See supra notes 208-09.

211 Quigley, supra note 90, at 66-69. See also Quigley, supra note 88, at 213-15. This interference was
sometimes referred to as “telephone law.” PERESTROIKA AND THE RULE OF LAW: ANGLO-AMERICAN
AND SOVIET PERSPECTIVES 40 (W. E. Butler ed., 1991) [hereinafter PERESTROIKA].

The satirical journal KROKODIL in a cartoon depicted a judge and two lay assessors in a room to which they
retire to consider their judgment. In front of them is a telephone. One says: ‘The telephone does not ring. We
will have to decide the judgment ourselves.” A Soviet satirist has rewritten the words of the Constitution:
judges shall be independent and subordinate only to law, as being subordinate only to the district Party
Committee.

Id. at 4041.

See generally Aleksandr lakovlev, Constitutional Socialist Denmocracy: Dream or Reality?, 28 COLUM. J.
TRANSNAT'LL. 117, 126-28 (1990) (on establishing an environment of impartiality for the judiciary).

212 The Constitutional Court Act art. 6, sec. 6. The Constitutional Court Act was not the only recent attempt to
provide better protection for judges. Quigley, supra note 90, at 66-69. In particular, the 1989 Law on the Status
of Judges addressed the problems of outside influcnces on the judiciary and contained guarantees similar to
those in the Constitutional Court Act. See Zakon o statuse sudei v SSSR (Law on the Status of Judges in the
USSR), 1989 Ved. Nat. Dep. SSSR & Verkh. Sov. SSSR (No. 9), item 223, ant. 20(2), reprinted in IZVESTIA,
Aug. 12,1989, at 1.

213 See supra comments accompanying note 172. See also PERESTROIKA, supra note 211, at 40-41.
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3. The CPSU Ruling: Building a Pattern of Independence

Some may argue that these conclusions of independence are premature.
The argument might be that since the Court has revealed its true colors, the other
branches may attempt to undermine the Court. Such attempts might occur to
assure a more favorable result the next time a case, important to the government,
comes before the Constitutional Court.

However, the CPSU decision is not the first time the Court has ruled against
a high-profile government position. Almost a year before the CPSU decision, the
Court ruled against President Yeltsin in the Court’s first case.?!'* Yeltsin had
wanted to combine the Ministry of the Interior and the domestic intelligence
wing of the former KGB into a new Russian Ministry of Security and Internal
Affairs.>!> The Court unanimously held that the combination infringed on the
separation of powers among all three branches and was therefore
unconstitutional.?!6

The Yeltsin government certainly had warning that the Constitutional Court
might not simply rubberstamp the government’s wishes.?!? And yet, the ruling in
the CPSU trial does not appear to have been engineered by outside forces. Of
course, these are still early days for judicial reform in Russia, but the precedent
of independence established by the Court and the reaction of the government
indicate the beginnings of a pattern of respect for the judiciary that bodes well for
Russia’s transition to a rule of law.

The Constitutional Court and the Russian Political Scene
The ability of the Constitutional Court to act in an independent manner may

force the Court to play a political as well legal role.?!® The Court’s verdict in the
CPSU trial arrived on the eve of a political showdown?!® between Boris Yeltsin

214 Text of Parliamentary Resolution on Property Division, SOV.BUS. L. RPT, Feb. 7, 1992, available in
LEXI3S, Europe Library, Sov. Bus. L. Rpt. File.

215,
216 4,

217 The current judicial situation seems much like the period of judicial reform under Alexander II when the
courts were ruling against the government position. See supra notes 41-45 and accompanying text. The
question is whether the executive will begin to interfere as its tsarist counterpart did when it began to lose
important cases. Thus far, the answer appears to be no.

218 Marina Shakina, Looming at the End of the Tunnel Is . . . the Congress, NEW TIMES, Dec. 1992, at 6,7.

219 1pe Court announced its verdict Nov. 30. The Congress opened on Dec. 1. There was some speculation
that the Court had acted quickly (the trial ended in early November) in order to strengthen the hand of a
particular camp. Lyudmila Yermakova, Constitutional Court Verdict 1o Communist Party Is Ready, TASS,
Nov. 27, 1992, available in LEXIS, Europe Library, TASS File. Another possible reason for the speed of the
decision was the need to circumvent any attempts by the legislature to change the outcome of the case by
changing the Constitutional Court Act. Parkhomenko, supra note 138. There were also two vacacies on the
Court to be filled by special elections during the 7th Congress. /d. (The Congress of People’s Deputies elects
the judges who sit on the the Constitutional Court. The Constitutional Court Act art. 3. Once elected, judges
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and opposition forces in the legislature at the 7th Congress of People’s Deputies.
Tension had been building between the executive and the legislature, particularly
over the substance and pace of Yeltsin’s economic reforms.?2° The contentious
tone of the Congress??! finally led Yeltsin to call for an immediate nation-wide
referendum on the following question, “Whom do you entrust with taking the
country out of the economic and political crisis and reviving the Russian
Federation -- the Russian Federation President or the present composition of the
Russian Congress of People’s Deputies and the Supreme Soviet?"??? Yeltsin’s
proposal threw the Congress into turmoil for largely two reasons. First, he did
not have the authority to call for a referendum.??3 Second, some members
believed that Yeltsin was attempting to dissolve the legislature by referendum.?24
The president and the legislature appeared on the verge of an ugly all-out
political struggle.??

are, in general, irremovable. Id. at art. 16, sec. 1. ) However, even if the vacancies were filled by judges
sympathetic to the communist cause, the 11-2 verdict of the Court indicates that a change of two votes would
not have altered the final decision.

220 Daniel Sneider and Justin Burke, Yeltsin's Prime Minister Rejected by Legislators, Darkening Reform Bid,
CHRIS. SCI. MON., Dec. 10, 1992, at 6. See generally Russia Reborn, supra note 2 (a recent assessment of the
economic reforms).

221 gneider and Burke, supra note 220, at 6. Yeltsin’s struggle to keep Yegor Gaidar, his chief architect of
economic reform, as Acting Premier, ended in defeat.

222 Daniel Sneider and Justin Burke, Yeltsin Risks All in Call for Referendum 1o Choose Between Him and
Parliament, CHRIS. SCI. MON,, Dec. 11, 1992, at 1.

223 14, at 4. Only the legislature or a petition with a million signatures may call forth a referendum. /d.
224 44

225 Such a political struggle could have been devasting. Political chaos at the top levels of the government
would only compound the multitude of problems that already exist in Russia. Any struggle that gives the hard-
line opposition an opportunity to take power threatens the stability of Eastern Europe. The ultra-nationalism of
the hard-line opposition could lead ethnic clashes to new heights.

It is difficult to imagine a repeat of the Yugoslavian experience in the former Soviet territories, but some of the
circumstances are frighteningly similar. During the tsarist period and particularly the Soviet period, ethnic
Russians fanned out into the other republics. Also, boundaries were drawn within the republics to designate
other ethnic enclaves. The most familiar examples of this practice are the Nagorno-Karabakh Armenian
enclave in Azerbaijan and the Abkhazian enclave inside Georgia. The central authorities in Moscow always
acted as a force to hold the ethnic divisiveness in check, but with the break-up of the Soviet Union, Russia finds
itself ringed by ethnic tension and violence, mainly in Moldova, the Caucausas, and Central Asia. The
vulnerability of Russians in these new countries has led to calls by the hard-liners for the Russian Republic to
intervene and protect these minority Russian populations.

The Yeltsin government appears to be committed to the new boundaries that were drawn following the break-up
of the Soviet Union. The hard-line opposition, however, seems much less committed. The consequences of a
political struggle that might leave the former Soviet Union in the same situation as the former Yugoslavia would
be nightmarish.

Some fear that the Constitutional Court’s involvement in disputes like the referendum issue will politicize the
Court. See generally Burke, supra note 167. (Court’s susceptibility to politicization will hinder transition from
dictatorship to democracy). However, if the executive and parliament trust the Court to act as a mediator, the
possible reward of stability and a peaceful settlement seems worth the risk of politicization. The alternatives
may be much more costly for Russia.
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It was at this juncture that the parties turned to Valery Zorkin, chairman of
the Constitutional Court, to mediate the dispute.?2¢ Within several days, Yeltsin,
Zorkin, and Ruslan Khasbulatov, Speaker of the Parliament, negotiated an
agreement to end the crisis.??’

Of course, this agreement does not mark the end of the political struggle,
but the involvement of the judiciary may be a positive result of the confrontation
between the president and the parliament.??® These parties turned to a member of
the Court rather than to force to resolve their differences. This event is a measure
of the confidence that the Court enjoys to act as a third independent party. If
either the president or the legislature had believed that an ally or subordinate of
the other was being brought into the negotiations, it is doubtful that the presence
of Zorkin would have been accepted at the table by both of the other parties.

One possible source for the belief in Zorkin’s independence was the Court’s
decision in the CPSU trial. The Court’s ruling demonstrated to the legislature
that the Court is not a simply a rubberstamp of Yeltsin’s wishes.??® At the same
time, the Court’s decision also showed Yeltsin that the Court would support the
executive on legal grounds. The perception of the Court as an independent
mediator may ultimately serve as an important stabilizing influence in the
Russian political scene.

226 See Shakina, supra note 218, at 7-8.

227 Evening Moscow TV News - Review, TASS, Dec. 12, 1992, available in LEX1S, Europe Library, TASSFile.
See also Justin Burke, Yeltsin Defuses Crisis in Russian Parliament, CHRIS. SCI. MON.,, Dec. 14, 1992, at 7.
The agreement set April 11, 1993 as the date for the referendum. However, since this Comment was first
written, the compromise on the referendum broke down as tensions between the executive and legislative
branches of the government reached a crisis point. Only a couple weeks prior to the referendum, members of
the Congress seized on a Yelisin decree that called for a “special order™ for governing the country, as the basis
for impeachment. The Constitutional Court again found itself at the center of controversy and struggle for
power as it was asked to rule on the constitutionality of the decree. In this instance, the situation scemed even
more ripe for violent confrontation if not handled carefully. In a fashion similar to its ruling in the CPSU trial,
the Court issued a ruling that demonstrated the narrow tightrope upon which it walked. The Court found that
President Yeltsin's decree was unconstitutional; however, the Court was extremely careful to avoid mention of
impeachment in its decision. With careful language, the Court helped to defuse what seemed to be an almost
certain powder keg. The Court's refusal to give either side a total legal victory forced the parties back to the
negotiating table. The ultimate result of these subsequent negotiations was the referendum on April 25 with a
strong showing of support for Yeltsin. Although some may accuse the Court of becoming politicized due to its
role in the referendum crisis, its ruling, in the final analysis, merely permitted an agreement that had already
been reached to go forward.

228 Shakina, supra note 218, at7.

229 Press Conference by Speaker of the Russian Federation Parliament, Ruslan Khasbulatov (Official Kremlin
Int’l News Broadcast, Dec. 15, 1992), available in LEX1S, Europe Library, Official Kremlin Int'! News
Broadcast File. At the press conference the Speaker noted, “The role of the Constitutional Court, of its
Chairman, seems to me to be difficult to overestimate.” Id. The Constitutional Court is a third branch of
power. Id.
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The Impact of the Trial on Russian Society

The impact of the trial on Russian society seems minimal at this point. This
appears to be due to the preoccupation with difficult economic times.?30 In the
past, political events were among the dominant concerns of Russians.?3!
However, the lack of immediate interest in the CPSU trial may be one of the
“signs of political exhaustation, the spreading of a kind of political numbness.”*?

Another possible reason for the low interest in the trial was the anti-
climactic nature of the proceedings.?** No startling revelations about Communist
Party history came out in the trial. Access to Western accounts of Soviet history,
although limited, and the past few years of glasnost softened the surprise value
of the information that the Yeltsin team sought to marshal against the Communist
Party.

Finally, just as it will take time for reforms to filter down and change the
system,234 it will also take time for centuries of mistrust of the judiciary to
pass.?3 However, the Court has set a tone of legality and fairness for Russian
society to observe. As the Court builds on the record that it has begun to
establish in this case, public confidence in the independence of the judiciary may
grow 236

CONCLUSION

Although Russia has lacked an independent judiciary for most of its history,
the development of the rule of law through judicial reform appears to be taking
hold. The CPSU trial is an important example of the success of the reform
efforts. In an overall estimation of the Court’s decision, neither Yeltsin nor the
Communist Party won a clear political or legal victory, but the ability of the
Court to act independently was a judicial victory that in the long run may be
much more important than any of the particular issues of this tnal.

230 Levada, supra note 201. See also Ted Weihe and Nelle Temple Brown, Grass-Roots Leaders in Russia
Embrace Change, CHRIS. SCI. MON,, Dec. 18, 1992, at 18 (“Shell shocked by the rapid changes, Russia is a
country in psychological depression. Many Russians are passive and barely coping with day-to-day life.”).

31 Levada, supranote 201.

232 14 An imported soap opera from Mexico, The Rich Also Cry, eamed higher marks (nineteen percent) than
the CPSU trial (eleven percent) did, as one of the main events of 1992, Id.

233 Alexander Pumpyansky, The Trial of the Party That Was the Government, NEW TIMES, Oct. 1992, at 10,
11-13.

234 e supra note 122 and accompanying text.
235 See supra notes 20-22 and accompanying text.

36 Leon Lipson, Pietv and Revision: How Will the Mandarins Survive Under the Rule of Law?, 23 CORNELL
INT'L L.J. 191, 199-200 (1990) (important to remember that progress will be little by litte).
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The decision received criticism for its appearance as a compromise. What
such criticism fails to recognize, however, is how well the Court managed to
navigate some very dangerous waters. At the end of the day, the Court had: (1)
maintained its stance of independence; (2) upheld the constitutionality of the
decrees in a manner that would head off a political struggle; and (3) ruled in a
way that made it clear that even the Communist Party could receive fair
treatment in a court of law in post-Communist Russia.

LYNNE M. TRACY
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