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V. STATE AND FEDERAL HMO REGULATION

Since people have become more concerned with the quality of their health
care, but the legal remedies available to compensate for injuries due to negligent
health care decisions have been steadily disappearing, health care consumers are
beginning to turn to their legislatures for assistance.'* In fact, pro-consumer
health care legislation is being advanced at both state and federal levels through
the lobbying efforts of a variety of interest groups, including the American
Medical Association'** and other consumer protection groups.'®

Id. at 1338-39. For further discussion of the Corcoran case, see supra notes 4-6.

142. See, e.g., ERISA Shields Health Plans - Not Their Doctors, MED. ECON., Apr. 10,
1995, at 34 (“[T]he AMA and state government officials are now pushing Congress to modify
ERISA to enable the states to regulate health plans and enact health care reform.”); Conrad
& Seiter, supra note 2, at 199. (“This difference in outcomes, based solely on whether
benefits were provided through a privately sponsored ERISA plan or a publicly sponsored
non-ERISA plan, begs for legislative resolution.”); Dorros & Stone, supra note 113, at 416
(“ERISA could be amended to exempt from preemption “run of the mill” state law claims);
Fred Nepple, ERISA: A Call For Reform, J. INS. REG., Fall 1995, at 3-26.

143. See, e.g., Spencer Rich, Managed Care, Once an Elixir, Goes Under Legislative Knife;
Cost-Cutting Focus Feared Harmful to Patients, WASH. POST, Sept. 25, 1996, at AO1; 40
States Trying to Bandage HMO Ills, COLUMBUS DISPATCH, Mar. 15, 1996, at AO1.

144. The American Medical Association (AMA) has been opposed to Health Maintenance
Organizations from their inception. See John K. Inglehart, The Struggle Between Managed
Care and Fee-for-Service Practice, 331 NEW ENG. J. MED. 63, 63 (1994) (“Against the fierce
opposition of the AMA, but with surprising support from the Nixon Administration, the HMOs
persuaded Congress to require many employers to offer their workers such insurance coverage,
if available, as part of the Health Maintenance Act of 1973”). The following satirical poem
illustrating the shortcomings of HMOs appeared in the Oct. 2, 1996 issue of the Journal of the
American Medical Association’s Poetry and Medicine column:

Employers got nervous with just fee for service,
their medical bills were too high

So they gave up their voice and physician choice
to give HMOs a try.

But how we now cringe that this rationing binge
has sidetracked good care and health

Which today is replaced by a shiny new face;
the accumulation of wealth.

What we hope now prevails is a lifting of veils
to reveal the HMOs’ greed,

To see through the sell and pull out of hell
subscribers who are truly in need.

With HMOs - well, who really knows,

since data collections not done;

Now they are aware the data are there,

it’s just a function they shun.

It’s hard to take looks at their open books,
there’s little they must disclose;

So what really occurred is oddly obscured

and lines pockets for their CEO:s.

They limit access while alleging success

and to customers they state

How much has been saved by excesses they’ve shaved
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A. “Any Willing Provider” Legislation

One type of legislation which has received a great deal of attention recently
is “any willing provider” legislation."¢ This type of legislation seeks to com-
pel an HMO to accept any provider who is qualified to provide the health care
and willing to accept HMO’s terms and conditions.'”” Thus, these “freedom of
choice” laws would allow consumers to obtain access to any provider, whether
or not the provider is a member of the HMO plan.'® In 1993-94 the Ohio Gen-
eral Assembly introduced, but failed to pass, an any willing provider statute.'*
However, a new bill is currently pending in Ohio which would require employ-

and then they raise the rate.

But God save your soul if you’ve a bad mole
or are losing your body hair,

Or a cyst pilonidal or you’re suicidal

and need a specialist’s care

If you’ve a strange rash, then you’d better have cash
for a skin doc you’ll never see;

You'll first be deterred from being referred
for medical necessity.

It takes a magician to get past that physician,
your primary care designee,

Who must be a whiz to manage the biz

and is called a PCP.

On them you depend, but they must defend
the profit; on them is the onus

To keep the costs low (as to treatment you go)
so executives share in a bonus.

Now physicians who care feel great despair
that they must so closely ration,

But if they want work, they should act like clerks
and try to stifle all passions.

If they want to be good, then like Robin Hood
they steal from the lords of the risk pools.

It’s not treating disease or suffering to ease,
it’s the almighty dollar that rules.

Deborah Smith Parker, With HMOs — Well, Who Really Knows, 276 JAMA 1006, 1006 (1996).

145. See, State Legislation: States to Target MCO Arrangements With Providers, Clinical
Mandates, BNA HEALTH CARE DAILY, July 18, 1996.

146. See, e.g., Any Willing Provider, WASH. POST, May 29, 1994, at C6; Allison Bell and
Diane West, Kassebaum Bill Likely to Dominate State Sessions, NAT'L UNDERWRITER, Jan.
6, 1997, at 38; Donald E. Johnson, “Any Willing Provider Laws” Will Backfire, HEALTH
CARE STRATEGIC MGMT., 1995; Apr. 1995; Greg Muirhead, Not So Willing: Any Willing
Provider Laws Found to be No Cure-all, DRUG TOPICS, Mar. 6, 1995, at 27; Ohio Coalition
Formed to Fight Any Willing Provider Law, NAT'L UNDERWRITER, Oct. 3, 1995, at 28; Michael
Pretzer, Do Any Willing Provider Laws Really Help Doctors?, MED. ECON., Mar. 13, 1995, at
108; Charles E. Schmidt, Any Willing Provider Laws Threaten to Sink Managed Care, BEST’S
REV.-LIFE-HEALTH INS. ED., Jan., 1996, at 60; Matthew P. Schwartz, Battle Over Any Willing
Provider Laws Intensifying, NAT'L UNDERWRITER, Apr. 17, 1995, at 4.

147. Hellinger, supra note 106, at 1066.

148. Id.

149. See “Any Willing Provider Laws” Proliferate at State Level, AMCRA Finds, BNA
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ers to offer a plan that allows employees their choice of health care providers.'*
Under this proposed legislation, if the employer fails to comply, the state could
levy an income or franchise tax on all employee health care expenses provided
by that employer.'!

B. “Minimum Length of Stay” Legislation

Many states have also enacted statutes which require minimum length of
stay requirements.'*? For instance, in July 1996, the Ohio General Assembly
passed a bill designed to end so called “drive through deliveries.”> This leg-
islation will force HMOs and other insurers to pay for forty-eight hour mater-
nity stays for normal births and 96-hour maternity stays for cesarean births.!>
In addition, at the federal level, President Clinton recently signed the Newborn
and Mothers’ Health Protection Act of 1996.'%°

HEALTH CARE DAILY, Dec. 2, 1994. The bill as introduced would have enacted section 3924.46
of the Ohio Revised Code to provide:

(A) [N]o third-party payer shall deny a beneficiary the right to choose a provider of
health care or dental services, if the following conditions are met:

(1) The provider accepts the standard terms and conditions offered by the third-
party payer to other providers, and any hospital or other health care facility to which
a beneficiary may be referred by the provider accepts the standard terms and
conditions offered by the third-party payer to other health care facilities . . . .

1993 OH H.B. 639. See also AWP Fight Heats Up As 1996 Legislative Session Opens,
MANAGED CARE OUTLOOK, Jan. 12, 1996 (Talking about the coalition formed to fight “Any
Willing Provider” legislation expected to be brought before legislature during 1996 session).

150. 1995 OH H.B. 58. The bill would enact Section 3924.62 of the Ohio Revised Code to
provide the following:

Each employer shall do either of the following:

(A) Provide, or offer as an option among a choice of health care plans, an any-
willing-provider plan meeting the requirements and conditions set forth . . ..

(B) Add the total amount it spends on employee health care during the taxable year
to its net income . . . or its adjusted gross income . . . as applicable to the employer’s
filing status.

1d.

151. Id.

152. Hellinger, supra note 106, at 1068.

153. Ohio: Voinovich Signs Bill Requiring Coverage for Post-Natal Hospital Stays, BNA
HEALTH CARE DAILY, July 26, 1996.

154. Ohio Senate Bill 199 enacted Ohio Revised Code § 1742.45 (A) to read:

Notwithstanding section 3901.71 of the Revised Code, each individual or group
health maintenance organization contract delivered, issued for delivery, or renewed
in this state that provides maternity benefits shall provide coverage of the inpatient
care and follow-up care for a mother and her newborn as follows: (1) The contract
shall cover a minimum of forty-eight hours of inpatient care following a normal
vaginal delivery and a minimum of ninety-six hours of inpatient care following a
cesarean delivery. Services covered as inpatient care shall include medical,
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C. Legislation to Force Disclosure of or Prevent Financial Incentives

The United States Legislature enacted the Omnibus Budget Reconciliation
Act of 1990 (OBRA 90) to regulate the use of physician incentive plans by

educational, and any other services that are consistent with the inpatient care
recommended in the protocols and guidelines developed by national organizations
that represent pediatric, obstetric, and nursing professionals.

1996 OH S.B. 199,

155. The Newborns’ and Mothers’ Health Protection Act of 1996 is found in Title VI of
the VA-HUD Appropriations Bill, H.R. 3666, 104th Cong. (1996). The Act amended ERISA
to include the following:

(a) Requirements for minimum hospital stay following birth
(1) In general

A group health plan, and a health insurance issuer offering group health insurance
may not — .

(A) except as provided in paragraph (2) —

(i) restrict benefits for any hospital length of stay in connection with childbirth
for the mother or newborn child, following a normal vaginal delivery, to less than
48 hours, or

(ii) restrict benefit for any hospital length of stay in connection with childbirth
for the mother or newborn child, following a cesarean section, to less than 96 hours;
or

(B) require that a provider obtain authorization from the plan or the issuer for
prescribing any length of stay required under subparagraph (A) (without regard to
paragraph (2)).

(2) Exception

Paragraph (1) (A) shall not apply in connection with any group health plan or health
insurance issuer in any case in which the decision to discharge the mother or her
newborn child prior to the expiration of the minimum length of stay otherwise required
under paragraph (1)(A) is made by an attending provider in consultation with the
mother.

(b) Prohibitions

A group health plan and a health insurance issuer offering group health insurance
coverage in connection with a group health plan may not —

(1) deny to the mother or her newborn child eligibility, or continued eligibility, to
enroll or renew coverage under the terms of the plan, solely for the purpose of
avoiding the requirements of this section;

(2) provide monetary payments or rebates to mothers to encourage such mothers to
accept less than the minimum protections available under this section;

(3) penalize or otherwise reduce or limit the reimbursement of an attending provider

because such provider provided care to an individual participant or beneficiary in a
manner inconsistent with this section; or
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HMOs which participate in Medicare."*® In order for an HMO’s physician in-
centive plan to meet OBRA 90 requirements, the plan must not limit the medi-
cal care available to any specific individuals.!” Furthermore, the plan cannot

(4) provide incentives (monetary or otherwise) to an attending provider to induce
such provider to provide care to an individual participant or beneficiary in a manner
inconsistent with this section; or

(5) subject to subsection (c)(3) of this section, restrict benefits for any portion of a
period within a hospital length of stay required under subsection (a) of this section
in a manner which is less favorable than the benefits provided for any preceding
portion of such stay.

29 U.S.C. §1185 (1996). See Rich, supra note 143. Hillary Clinton spoke of the importance
of having an equivalent law at the federal level in her remarks at the signing of the bill:

[ was in Cleveland yesterday at Lakewood Hospital talking with doctors about this
provision, and they pointed out one of the reasons why this needed to be a federal
law: because even though a number of states had taken action — Ohio being one . . .
insurance companies often determined their rules based on the states where the policy
was written or where it was first taken out or where the employer’s main headquarters
was so that even if a state had passed such a law the insurance company might argue
it was not bound by that.

Remarks by President Bill Clinton, First Lady Hillary Rodham Clinton, Vice President Al
Gore and Mrs Tipper Gore at the Signing of the VA/HUD Appropriations Bill, FED. NEWS
SERV. WASH. PACKAGE, Sept. 26, 1996.

156. Pub. L. No. 101-508 (codified as amended at 42 U.S.C. §1395mm(i)(8)(A) (1996)).
42 U.S.C. §1395mm(i)(8)(A) provides:

Each contract with an eligible organization under this section shall provide that the
organization may not operate any physician incentive plan . . . unless the following
requirements are met:

(i) No specific payment is made directly or indirectly under the plan to a physician
or physician group as an inducement to reduce or limit medically necessary services
provided with respect to a specific individual enrolled with the organization.

(ii) If the plan places a physician or physician group at substantial financial risk (as
determined by the Secretary) for services not provided by the physician or physician
group, the organization —

(I) provides stop-loss protection for the physician or group that is adequate and
appropriate, based on standards developed by the Secretary that take into account
the number of physicians placed at such substantial financial risk in the group or
under the plan and the number of individuals enrolled with the organization who
receive services from the physician or the physician group, and

(II) conducts periodic surveys of both individuals enrolled and individuals
previously enrolled with the organization to determine the degree of access of such
individuals to services provided by the organization and satisfaction with the quality
of such services.

(iii) The organization provides the Secretary with descriptive information regarding
the plan, sufficient to permit the Secretary to determine whether the plan is in
compliance with the requirements of this subparagraph.

Id. The Act defines “physician incentive plan” as “any compensation arrangement between
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create a “substantial financial risk”'*® for the physician unless the HMO pro-

vides stop-loss protection'>® and conducts periodic patient satisfaction sur-
veys.!60

an eligible organization and a physician or physician group that may directly or indirectly
have the effect of reducing or limiting services provided with respect to individuals enrolled
with the organization.” 42 U.S.C. § 1395mm(i)(8)(B) (1996). The Omnibus Budget
Reconciliation act of 1986 prohibited all incentive payments for the purposes of reducing
services to Medicare and Medicaid recipients. Pub. L. No. 99-509, 100 stat 1874 (1986).
However, before this Act was implemented, it was repealed by Pub. L. No. 101-508, 104 stat
1388 (1990). See also Julie Forster, California: Reflecting National Trend, Assembly Passes
Bill to Restrict HMOs, WEST LEGAL NEWS, June 13, 1996, available in 1996 WL 316825.

157. 42 U.S.C. §1395mm(i)(8)(A)(i) (1996).

158. 42 U.S.C. §1395mm(i)(8)(A)(ii) (1996). The Health Care Financing Administration
(HCFA) has defined the general rule for determining when a physician or physician group
has been placed at “substantial financial risk”:

Substantial financial risk occurs when the incentive arrangements place the physician
or physician group at risk for amounts beyond the risk threshold, if the risk is based
on the use or costs of referral services. Amounts at risk based solely on factors
other than a physician’s or a physician group’s referral levels do not contribute to
the determination of substantial financial risk. The risk threshold is 25 percent.

42 C.F.R. § 417.419 (e) (1996).

159. 42 U.S.C. § 1395mm(i)(8)(A)(i1)(I) (1996). Stop-loss protection is a method by which
an HMO limits the degree of financial risk being undertaken by the physician. Orentlicher,
supra note 53, at 168. This can be accomplished either by limiting financial responsibility
per year (aggregate) or per patient. /d. The standards developed for stop-loss protection by
HCFA are discussed in 42 C.F.R. section 417.419 (g)(2) (1996):

(i) If aggregate stop-loss protection is provided, it must cover 90 percent of the costs
of referral services (beyond allocated amounts) that exceed 25 percent of potential
payments.

(ii) If the stop-loss protection provided is based on a per-patient limit, the stop-loss
limit per patient must be determined based on the size of the patient panel . . . Stop-

loss protection must cover 90 percent of the costs of referral services that exceed the
per patient limit. The per-patient stop-loss limit is as follows:

(A) Less than 1,000 patients — $10,000.
(B) 1,000 to 10,000 patients — $30,000.
(C) 10,000 to 25,001 patients — $200,000.
(D) Greater than 25,000 patients —
(1) Without pooling patients — none; and
(2) As a result of pooling patients — $200,000
(iii) The HMO or CMP may provide the stop-loss protection directly or purchase the
stop-loss protection, or the physician or physician group may purchase the stop-loss
protection. If the physician or physician group purchases the stop-loss protection,
the HMO or CMP must pay the portion of the premium that covers its enrollees or

reduce the level at which the stop-loss protection applies by the cost of the stop-
loss.

Id.
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In addition, OBRA 90 requires that HMOs which operate physician incen-
tive plans must disclose sufficient information to the Secretary of Health and
Human Services. Upon disclosure, the Secretary determines whether the incen-
tive plan complies with OBRA 90 requirements.'®! These regulations, which are
enforced by the Health Care Financing Administration, were implemented on
January 1, 1997.'62

D. “Anti-gag Clause” Legislation

Other pending federal legislation is aimed at eliminating “gag” clauses.'®?
Gag clauses are designed to prevent physicians from communicating certain
information to their patients, such as financial incentives, treatment options not
covered by the plan, and the availability of spécialists or facilities not covered

160. 42 U.S.C. § 1395mm(i)(8)(A)(ii)(II) (1996). HCFA requires that the surveys:

(i) Include either all current Medicare/Medicaid enrollees in the HMO or CMP and
those who have disenrolled (other than because of loss of eligibility in Medicaid or
relocation outside the HMQ’s or CMP’s service area) in the past 12 months, or a
sample of these same enrollees or disenrollees;

(ii) Be designed, implemented, and analyzed in accordance with commonly accepted
principles of survey design and statistical analysis;

(iii) Address enrollees/disenrollees satisfaction with the quality of the services
provided and their degree of access to the services; and

(iv) Be conducted no later than 1 year after the effective date of the incentive plan,
and at least every 2 years thereafter.

42 C.F.R. § 417.419(g)(1) (1996).

161. 42 U.S.C. § 1395mm(i)(8)(A)(iii) (1996). Detailed instruction of information to be
disclosed to HCFA is contained in 42 C.F.R. § 417.419(h) (1996). Information must also be
disclosed to medicare/medicaid beneficiaries if they so request. Id. at § 417.419(h)(3) (1996).

162. See, Andrew B. Wachler & Phyllis A. Avery, Physician Plan Regulations: Implications
for Managed Care Organizations and Providers, THE HEALTH LAWYER. (The ABA forum on
Health Law), Late Spring 1996, at 1. See also Bruce Fried, Notice to: Managed Care Plans
and State Medicaid Agencies, (last modified 11/8/96) <http://www.hcfa.gov>. For detailed
discussion of the final rules, including responses to comments and questions, see 61 Fed.
Reg. 13430 (1996).

163. H.R. 2976, 104th Cong., 2d Session (1996) would provide for the following:

An entity offering a health plan . . . may not provide, as part of any contract or
agreement with a health care provider, any restriction on or interference with any
medical communication . . . includes communications concerning —

(A) any tests, consultations, and treatment options,

(B) any risks or benefits associated with such tests, consultations, and options,

(C) variation among any health care providers and any institutions providing such
services in experience, quality, or outcomes,

(D) the basis or standard for the decision of an entity offering a health plan to
authorize or deny health care services or benefits,
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by the plan.'®

In Ohio, House Bill 97, if enacted, would “prohibit contractual limitations
or adverse actions related to a physician’s or health care provider’s statements
relating to insurers or their practices.”'®® The proposed bill would also “hold

(E) the process used by such an entity to determine whether to authorize or deny
health care services or benefits,

(F) and any financial incentives or disincentives provided by such an entity to a
health care provider that are based on service utilization.

ld.

164. Id. For a discussion of the pros and cons of forcing disclosure of financial incentives
see generally Deven C. McGraw, Financial Incentives to Limit Services: Should Physicians
Be Required to Disclose These to Patients?, 83 GEO. L.J. 1821 (1995). See also, Issues and
Standards for Managed Care: Hearings on H.R. 2976 Before the Subcomm. on Health and
Environment of the House Committee on Commerce 104th Cong., 2d. Sess. (1996) (statement
of Robert E. McAfee, M.D. on behalf of the American Medical Association). Dr. McAfee
stressed the AMA’s concern with HMO interference in the physician/patient relationship:

In short, the AMA believes that these clauses undermine a physician’s ability to
provide his or her patients with the best possible care. The inclusion of “gag clauses”
in contracts between physicians and managed care entities also raises, we believe,
significant ethical concerns and creates a potential conflict of interest for physicians.
We maintain that patients should receive the most complete information available
about their health care options from their physician without interference from third
parties. The AMA believes that these onerous medical “gag clauses” violate sound
public policy and should be made unenforceable and legally null and void.

Id. The effect of managed care intrusion into the doctor patient relationship has been credited
as having a significant effect on informed consent:

Physicians’ behavior is controlled by economic incentives and threats. Physicians
who do not conform to managerial expectations ultimately may be removed from
the list of approved practitioners or dismissed as employees. Physicians who limit
the use of specialists and hospitals may receive substantial bonuses or incentive
payments. All these administrative practices are designed explicitly to control
physicians’ behavior in the direction of reduced use of resources. Since the threats
and blandishments used to induce physicians to meet managerial expectations are
covert, the process of informed consent is undermined.

Norman G. Levinsky, Social, Institutional, and Economic Barriers to the Exercise of Patients’
Rights, 334 N. ENG. J. MED. 532, 534 (1996). But see Issues and Standards for Managed
Care: Hearings on H.R. 2976 Before the Subcomm. on Health and Environment of the House
Committee on Commerce 104th Cong., 2d. Sess. (1996) (statement of William J. Osheroff,
M.D., Medical Director, Pacificare of California) (arguing that restriction of gag clauses is
not necessary and that requiring a physician to discuss options with a health plan doctor first
does not undermine the physician/patient relationship).

165. OH H.B. 97. 121st Gen. Assembly (1995) (introduced to the House Committee on
Health, Retirement, and Aging on 2/9/95). The bill would amend §1742.52 of the Ohio Revised
Code to state:

(A) As used in this section, “physician” means a person authorized under chapter
4731 of the Revised Code to practice medicine and surgery or osteopathic medicine
and surgery.

(B) No health maintenance organization shall impose a fine or other monetary
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insurers and health maintenance organizations liable for their negligent acts or
omissions resulting in the denial of prescribed testing or procedures . . . "%

E. Other “Patient Protection” Legislation

Other “patient protection” bills before the Ohio Legislature would prohibit
HMOs from excluding certain types of treatments. For instance, House Bill 790
would “require all HMO organization contracts and all policies of sickness and
accident insurance that provide coverage for a mastectomy to also provide cov-
erage for breast reconstructive surgery incidental to the mastectomy.”¢” In
addition, Senate Bill 107, which was recently signed into law, “prohibits health
care corporations, health maintenance organizations . . . from limiting or exclud-
ing coverage of a federally-approved drug on the basis that the drug has not
received federal approval for treatment of the particular indication for which the
drug is prescribed.”'® Also, Senate Bill 153 would prohibit insurers from re-

penalty, charge, or assessment on any physician with whom the organization enters
into a contract on or after the effective date of this section for the provision of health
care services because the physician’s choice of a treatment for an enrollee to a
health care facility is either contrary to specific directions given to the physician by
the organization or contrary to the organization’s guidelines for treatment or
admission.

166. Id. The bill would also amend sections 3924.31 and 3924.32 of the Ohio Revised
Code as follows:

Sec. 3924.31, as used in sections 3924.32 to 3924.34 of the Revised Code would
read:

(A) “Insurer” means a health maintenance organization or sickness and accident
insurer authorized to do business in this state.

(B) “Physician” means a person authorized under chapter 4731 of the Revised Code
to practice medicine and surgery or osteopathic medicine and surgery.

Sec. 3924.32 would read:

[f a physician or other health care provider prescribes for an insured a medical test
or procedure covered by the insured’s policy, contract, or health plan, and the insurer
that issued the policy, contract, or health plan refuses to cover the test or procedure
based upon a utilization review using information submitted by the physician or
provider, the insurer shall be liable in damages in a civil action for its negligent acts
or omissions resulting in the denial of coverage for the test or procedure.

OH H.B. 97, 121st Gen. Assembly (1995).

167. OH H.B. 790, 121st Gen. Assembly (1995) was introduced on Aug. 26, 1996 and was
sent to the House committee on Health, Retirement, and Aging on Sept. 11, 1996. The bill
would enact section 1742.46 of the Ohio Revised Code to provide:

(A) Notwithstanding section 3901.71 of the Revised Code, on or after the effective
date of this section, individual or group health maintenance organization contract
providing coverage for a mastectomy may be delivered, issued for delivery, or
renewed in this state, unless the contract also provides for breast reconstructive
surgery incidental to the mastectomy.
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quiring a referral prior to seeing a dermatologist.'®®
F.  Effects of ERISA on State Regulation of HMOs

Besides preempting state common law claims, as discussed earlie
ERISA preemption is an important consideration when discussing state enacted
legislation aimed at regulating HMOs.'”" In Cigna v. Louisiana,'”? the Fifth
Circuit Court of Appeals recently struck down Louisiana’s any willing provider
law by holding that it was preempted by ERISA.'? This case is extremely
important because the court analyzed Louisiana’s any willing provider statute
under the guidance set forth by the United States Supreme Court in New York
Conference of Blue Cross & Blue Shield Health Plans v. Travelers Insurance.'™

I',”O

(B) The coverage required by division (A) of this section shall include coverage for
one or more prostheses.

Id.
168. OH S.B. 107, 121st Gen. Assembly (1995) (enacted). Section1738.30(A) of the Ohio
Revised Code now reads:

Notwithstanding section 3901.71 of the Revised Code, no individual or group health
care corporation contract that provides coverage for prescription drugs shall limit or
exclude coverage for any drug approved by the United States food and drug
administration on the basis that the drug has not been approved by the United States
food and drug administration for the treatment of the particular indication for which
the drug has been prescribed, provided the drug has been recognized as safe and
effective for treatment of that indication in one or more of the standard medical
reference compendia specified in division (B)(1) of this section or in medical literature
that meets the criteria specified in division (B)(2) of this section.

OHIO REV. CODE ANN. §1738.30 (Anderson 1996)

169. OH S.B. 153, 121st Gen. Assembly (1995) (Introduced on May 4, 1995 was sent to
Senate Committee on Financial Institutions, Insurance and Commerce May 9, 1995). This
bill would enact Section 1742.302 of the Ohio Revised Code to read:

(A) As used in this section:

(1) “Dermatological Services” means services ordinarily and customarily rendered
by a physician specializing in the practice of dermatology.

(2) “Primary Care Physician” means a physician who is board certified or board
eligible and practices in general internal medicine, pediatrics, obstetrics, gynecology,
or family practice.

(B) No individual or group health maintenance organization contract for health care
services that is delivered, issued for delivery, or renewed in this state on or after the
effective date of this section, and that covers dermatological services, shall require
as a condition to the coverage of dermatological services that an enrollee first obtain
a referral from a primary care physician.

170. See discussion supra section I'V.

171. See Gordon, supra note 113; Christine C. Rinn, ERISA and Managed Care: The
Impact of Travelers, THE HEALTH LAWYER (ABA forum on Health Law), Early Spring 1996,
at 19; Gary A. Francesconi, Note, ERISA Preemption of “Any Willing Provider” Laws — An
Essential Step Toward National Health Care Reform, 73 WaSH. U. L.Q. 227 (1995).

172. Cigna Healthplan of La. v. Louisiana, 82 F.3d. 642 (5th Cir.), cert. denied, 117 S.Ct.
387 (1996).
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In Travelers, the Court upheld a New Y ork statute requiring hospitals to collect
a surcharge from patients insured by commercial insurers.!” The Cigna Court
differentiated Louisisana’s “any willing provider” statute from New York’s
statute as follows:

Unlike the New York statute at issue in Travelers, Louisiana’s Any Willing
Provider Statute specifically mandates that certain benefits available to
ERISA plans must be construed in a particular manner. In other words, the
Louisiana statute does not merely raise the cost of the implicated benefits;
it delineates their very structure.!

G. Arguments Against Increased Regulation of HMOs

Managed care proponents refer to pro-consumer legislature as being “anti-
managed care.”'”” These commentators express concern that legislative restric-
tions on HMOs will increase the costs of health care.'” For instance, in Ohio,
HMOs have been credited for significantly reducing health care expenditures
over the past six years.'” One way that Ohio has reduced health care costs is by
implementing mandatory HMO enrollment for Medicaid patients.'

173. Id. at 649.

174. N. Y. State Conf. of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 115 S.Ct.
1671 (1995). See Rinn, supra note 171 at 19. (“A key issue for the court to decide [in the
Cigna case] will be whether the Supreme Court’s decision in Travelers requires a different
result than that reached by the district court [“any willing provider law” preempted by
ERISAL™)

175. Travelers, 115 S.Ct. 1671 (1995). For further discussion of the Travelers case, see
supra text accompanying notes 121-28.

176. Cigna, 82 F.3d. at 649.

177. See generally Bruce D. Platt & Lisa D. Streém, Dispelling the Myths of Managed
Care: An Analysis of Anti-Managed Care Legislation and the Quality of Care Provided by
Health Maintenance Organizations, 23 FLA. ST. U. L. REV. 489 (1995).

178. Id. at 490. Concern for increased health care costs was a large factor in the November
1996 election, where pollsters from both Oregon and California rejected “anti-managed care”
legislation. Janet Firshein, Anti-Managed-Care Initiatives Soundly Beaten at US Polls, THE
LANCET, Nov. 16, 1996, available in LEXIS, Nexis Library, Genmed File.

179. See Harcus, supra note 22, at 41. “In six years, Cleveland has slipped from its No. 3
ranking among U.S. cities with the highest health-care costs, to No. 33. Throughout the state,
employers have been using their purchasing clout to rein in health-care costs.” [Id. But see,
Dual Mission for Ohio; Buying Health Care Wisely Means More Than Saving Money:
Medicaid HMOs Must Be Able to Do Their Job, PLAIN DEALER (Clev.), Jan. 11, 1997, at 108
(*Ohio’s pilot Medicaid HMO program in Montgomery County cost more than the state
expected without any increase in quality”). On a national level, managed care has been
credited for the fact that 1993-1995 showed the lowest growth rate of health care costs in
more than 30 years. HHS Study Finds Health Care Spending Rose 5.5% in 1995, CAP. MKT.
REP., Jan. 27, 1997. Managed Care has also been credited for decreasing the cost of state
employee’s health costs. Employee Benefits: State Employee Plans See Costs Slow, HEALTH
LINE, Apr. 14, 1995, available in LEXIS, NEXIS LIBRARY, Genmed file. During the time period
that the state employees experienced this reduction in health care costs, they also experienced
an increase in managed care enrollment. [/d. Another study conducted at Georgetown
University on Washington showed that between 1984 and 1993 average hospital costs per
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Furthermore, managed care proponents argue that legislative restrictions
on HMOs are unnecessary because HMOs have not adversely affected quality
of care'® and patient satisfaction.'® However, while some studies have shown
that managed care does not adversely affect quality of care,'® recent studies
have reached an opposite conclusion; especially with regard to elderly, poor,'®

admission rose only 8.3% in areas with a high level of HMO participation and 11.2% in areas
where fewer patients are covered by HMOs. Louise Kertetz, Depending on the Study, Enrollees
Love or Hate Managed Care Plans, MODERN HEALTHCARE, July 24, 1995, at 8.

180. See Ohio: Managed Care Medicaid Expanded to Four Additional Counties, BNA
HEALTH CARE DAILY, July 5, 1996. Ohio Department of Human Services Director, Arnold
Tompkins described the managed care program for Medicaid recipients:

OhioCare, authorized under a waiver received from the U.S. Department of Health
and Human Services in Jan., 1995, is shifting the state from a third-party payer of
direct services to a “value purchaser of health care” . . . the end result will benefit
Medicaid recipients and taxpayers alike, he said, since HMOs control medical
expenses and head off costly medical procedures by providing routine and
preventative health care services.

Id.

181. See Platt & Stream, supra note 177, at 491. Platt & Stream, upon reviewing medical
studies measuring the effectiveness of managed care organizations reached the conclusion
that patients of managed care entities have as good as, if not better outcomes, than those
patients of fee for service providers. Id. See also discussion of studies infra notes 183-85.

182. See discussion infra note 163 for studies showing both satisfaction and dissatisfaction
among HMOs.

183. Bischof & Nash, supra note 29, at 232. “Studies confirmed the superiority of managed
care-based services for older patients with acute myocardial infarction and men with advanced
prostate cancer. A review of 24 studies of diagnostic test use in HMOs concludes that despite
lower testing rates, quality of care is not harmed.” Id. See also Sheldon Greenfield, Et Al.,
Outcomes of Patients With Hypertension and Non-insulin Dependent Diabetes Mellitus Treated
By Different Systems and Specialties, 274 JAMA 1436 (1996). The study’s findings were as
follows:

No meaningful differences were found in the mean health outcomes for patients
with hypertension or NIDDM, whether they were treated by different care systems
or by different physician specialists. Although prepaid medicine relies more heavily
on generalist physicians than does fee for service, there is no evidence from these
analyses that the quality of care of moderately ill patients with these two common
diseases was adversely affected. These findings must be viewed in light of the
historically higher costs of fee-for-service medicine and of subspecialty physician
practice.

Id. Another study resulted in similar findings with respect to patients suffering from
rheumatoid arthritis: “We could find no evidence that persons with RA in fee-for-service and
prepaid group practice settings received different quantities of health care or experienced
different outcomes on either an annual or long-term basis.” Yelin, Et. Al., Health Care
Utilization and Outcomes Among Persons With Rheumatoid Arthritis in Fee-for-Service and
Prepaid Group Practice Settings, 276 JaMa 1048, 10 (1996). A study of patients undergoing
cardiac surgery actually showed more favorable outcomes among HMO patients: “The
outcomes of our HMO group of patients were compared with those of our patents treated on a
fee-for-service basis . . . . Since 1985, the operative mortality for HMO patients has been
consistently lower than for FFS patients.” Starr, et al., Is Referral Source A Risk Factor For
Coronary Surgery? Health Maintenance Organization Versus Fee-For-Service System, 111
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and chronically ill populations.’®® Furthermore, some consumer satisfaction
studies suggest that patients prefer “fee for service” plans over HMOs.'%¢

VI. OTHER POSSIBLE METHODS OF PROVIDING COMPENSATION
FOR INJURIES

A. Enterprise Liability

Numerous commentators suggest that legislatures should remove medical
malpractice claims from the traditional tort system and invoke a system of “en-
terprise liability” for health care providers.'” The enterprise liability theory is
based upon the premise that the party who benefits from the risk is in the best
position to bear the risk.'s® Enterprise liability is the concept behind strict prod-

J. (THOR. & CARDI. SURG.) 708 (1996).

184. See Ware et al., Differences in 4-Year Health Outcomes for Elderly and Poor,
Chronically Ill Patients Treated in HMO and Fee-for-Service Systems, 276 JAMA 1039,
1039 (1996) (“[E]lderly and poor chronically ill patients had worse physical health outcomes
in HMOs than in FFS systems.”); These findings are particularly troubling in light of the fact
that commentators have predicted that managed care is most likely to have a negative effect
on poor populations. See Louise G. Trubek, The Social HMO for Low-Income Families:
Consumer Protection and Community Participation, 26 SETON HALL L. REV. 1143, 1143-47
(1996); Note, The Impact of Managed Care on Doctors Who Serve Poor and Minority Patients,
108 HARV. L. HEALTH CARE DAILY. 1625 (1995).

185. See Ware, supra note 184; Anna Lee-Feldstein. et al., Treatment Differences and
Other Prognostic Factors Related to Breast Cancer Survival, 271 JAMA 1163, 1163 (1994).
“Survival rates varied by hospital type for patients with localized disease, with significantly
better rates at large community hospitals and significantly worse rates at HMO hospitals in
comparison with small hospitals.” Id.

186. See Susan J. Stayn, Securing Access to Care in Health Maintenance Organizations:
Toward a Uniform Model of Grievance and Appeal Procedures, 94 COLUM. L. REV. 1674,
1686 (1994) (citing a 1993 federally sponsored report which found “widespread dissatisfaction”
with HMOs). See also Marc A. Rodwin, Consumer Protection and Managed Care: Issues,
Reform Proposals, and Trade-offs, 32 Hous. L. REv. 1321, 1323 (1996) (“[Rlecent surveys
indicate that many individuals enrolled in MCOs are dissatisfied with the services they receive
and that the public image of managed care is not positive.”). But see HMO Members More
Satisfied When Compared to Fee-For-Service and PPOs, HEALTH CARE STRATEGIC MGMT,
May 1995 (citing national study of 64,000 consumers which showed that 83% of HMO
customers were either satisfied or very satisfied with their national health plans, as opposed
to only 77% for those in fee-for-service plans); Kertetz, supra note 175 (citing one study
which showed greater dissatisfaction with HMOs than with fee-for-service plans and one
study which showed similar satisfaction levels for both types of services); Porter Et Al,
Consumers Rate HMOs, OH. HEALTH L. UPDATE, Aug. 1995 (citing study among federal
employees which showed that 89% of HMO enrollees are satisfied with the care they receive
under their plan).

187. See generally Jack K. Kilcullen, Groping for the Reins: ERISA, HMO Malpractice,
and Enterprise Liability, 22 AM. J. L. & MED. 7 (1996); William M. Sage & James M.
Jorling, A World That Won’t Stand Still: Enterprise Liability by Private Contract, 43 DEPAUL
L. REvV. 1007 (1994); But see Michael C. Thornhill & William H. Ginsburg, Enterprise
Liability: Cure or Curse, 16 WHITTIER L. REV. 143 (1995) (outlining problems with enterprise
liability and arguing that tort reform is a better means of reducing health care costs). The
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uct liability and Worker’s Compensation systems.'® The rationale for invok-
ing this type of liability in the health care industry is that, like manufacturers,
health care providers are in the best position to prevent and spread the risk of
health care related injuries.'”® Enterprise liability would impose strict liability
on health plans for injuries related to providing or withholding health care ser-
vices.!”! To regulate claims, the state or federal legislatures could establish a
system of adjudicating disputes with preset procedural guidelines and caps on
compensation.'®?

theory of enterprise liability was also a component of President Clinton’s proposed health
care reform plan. Id.

188. Kilcullen, supra note 187, at 10. The theory was developed as a response to large
scale industry. Id.

189. /d.
190. /d. at 14. In comparing the medical industry to products liability, Kilcullen states:

Medical treatment is the product of a network of trained individuals, many of whom
have no contact with the patient. Thus the individuals may not have a traditional
duty of care toward the patient, yet their negligence can have devastating
consequences. In addition, patients lack the bargaining power to negotiate all aspects
of treatment, where, for example, they may consent to procedure without full
comprehension of the procedure and its risks. Consequently, the medical enterprise
is superiorly placed to manage both the risks and to distribute its costs in
compensating anyone injured from its well-intended efforts.

Id.

191. Kilcullen, supra note 187, at 48. Kilcullen suggests that consumers should not need
to prove negligence, instead they must show only that their injury a causal relationship between
their injury and the plan’s actions or failure to act. /d. Kilcullen notes that the forces which
drove the creation of enterprise liability for consumer products (strict liability) is equally
applicable in the health care arena:

The three arguments compelling the application of enterprise liability to consumer
products apply equally to health care. First, HMO health care plans are immensely
more powerful than even educated consumers in directing innumerable aspects of
the care those consumers receive. The technical level of design and delivery of
health care services is no less daunting than in the manufacture of automobiles, with
the consumer equipped with only crude indicators of quality. Thus, consumers will
never achieve a true position of market parity. Second, spreading risk through
professional liability insurance for the plan’s providers is already part of health care
delivery . . . Finally, the cost of safety should be internalized to the plan and not, as
under ERISA, externalized to the injured patient.

ld.

192. Id. at 49. Kilcullen suggests that the system could be modeled after that established
by the National Childhood Vaccine Injury Act of 1986, which establishes jurisdiction in the
Federal Courts for claims to be heard by special masters. Id. The act also established a table
of side effects for which compensation could be obtained. Id. Decisions are appealable to
the United States Court of Appeals. Id. at 50. Sage & Jorling argue that Enterprise Liability
would be more effective as a voluntary contractual agreement between HMOs and their member
physicians. See Sage & Jorling, supra note 187, at 1019. They argue that such an agreement
would increase physician loyalty which would result in an increase in cooperation among the
organization for quality assessment and improvement activities. Id. at 1020. Sage & Jorling
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B. Grievance and Appeal Procedures/Consumer Advocacy Groups

Other commentators suggest that better regulation of appeal and grievance
procedures would help prevent patient injuries resulting from HMO negli-
gence.'” Although both state'* and federal laws'® require HMOs to maintain
complaint systems, HMO complaint systems are often difficult to access and,

also note that such an arrangement would increase efficiency in grievance processes and
adjudication, since only one party would be involved as a defendant. Id. at 1021.

193. See generally, Gilhooley, supra note 49; Carol S. Jiminez, Medicare HMOs: A
Consumer Perspective, 26 SETON HALL L. REv. 1195 (1996); Rodwin, supra note 182;
Stayn, supra note 182.

194. Section 1742.14 of the Ohio Revised Code provides for the following:

(A) A health maintenance organization shall establish and maintain a complaint
system that has been approved by the superintendent of insurance to provide adequate
and reasonable procedures for the expeditious resolution of written complaints
initiated by enrollees concerning any matter relating to services provided, directly
or indirectly, by the health maintenance organization including, but not limited to,
claims regarding the scope of coverage for health care services, and denials,
cancellation, or nonrenewals of enrollees coverage.

(B) A health maintenance organization shall provide a timely written response to
each written complaint it receives. Responses to written complaints relating to quality
or appropriateness of care shall set forth a statement informing the complainant in
detail of any rights the complainant may have to submit such complaint to any
professional peer review organization or health maintenance organization peer review
committee that has been set up to monitor the quality or appropriateness of provider
services rendered. Such statement shall set forth the name of the peer review
organization or health maintenance organization peer review committee, its address,
telephone number, and any other pertinent data that will enable the complainant to
seek further independent review of the complaint. Such appeal shall not be made to
the peer review organization or health maintenance organization peer review
committee until the complaint system of the health maintenance organization has
been exhausted. Copies of complaints and responses shall be available to the
superintendent and the director of health for inspection for three years.

(C) A health maintenance organization shall establish and maintain a procedure to
accept complaints over the telephone or in person. These complaints are not subject
to the reporting requirement under division (B) of section 1742.19 of the Revised
Code.

OHIO REV. CODE ANN. §1742.14 (Anderson 1996).
195. The Federal HMO Act provides that:

Each health maintenance organization shall . . . be organized in such a manner that
provides meaningful procedures for hearing and resolving grievances between the
health maintenance organization (including the medical group or groups and other
health delivery entities providing health services for the organization) and the’
members of the organization . ...”

42 U.S.C. §300e (c)(5) (1996). Medicare recipients receiving health care from HMOs are
also entitled to a hearing before the Secretary for disputes of greater than $100. 42 U.S.C.
§1395mm(c)(5)(B) (1996). In disputes involving amounts greater than $1000, recipients are
entitled to judicial review of the Secretary’s final decision. Id. Health plans providing
medical assistance to Medicaid recipients must “provide for granting an opportunity for a fair
hearing before the State agency to any individual whose claim for medical assistance under
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in most cases, do not conform to due process standards.'*® To remedy this prob-
lem, some commentators suggest that consumer advocacy groups could play an
important role in both assisting consumers in the grievance process and demand-
ing an adequate appeal system.'”” However, that solution would only compli-
cate the current problem by creating a second level of bureaucracy as a prece-
dent to the plan’s appeal system.

VII. CONCLUSION

It appears that managed care organizations such as HMOs have established
a foothold in the mainstream of America’s health care system. In short, HMOs
are here to stay. With governmental health care reform at an apparent stand
still,’® our nation’s health care consumers have, and will most likely continue
to rely on managed care organizations to decrease health care costs. However,
because HMOs’ cost containment methods also have the potential to adversely
impact on the patient’s treatment, patient injuries will continue to increase.'”®
Unfortunately, many of these injuries will go uncompensated because both state
and federal laws protect HMOs against liability.

Under Ohio law, the tortuous breach of contract theory is a tried and true
theory of establishing liability against an HMO.2% However, if the HMO is an
ERISA-governed plan, ERISA will almost certainly preempt the plaintiff’s
claim.?! On the other hand, some Ohio plaintiffs have used agency by estop-

the plan is denied or is not acted upon with reasonable promptness.” 42 U.S.C. §1396a(a)(3)
(1996).

196. See, e.g., Jiminez, supra note 193, at 1211 (“The long and drawn out appeals process
is grossly inadequate to meaningfully address quality of care and access to care problems and
claims.”); Eleanor D. Kinney, Procedural Protections for Patients in Capitated Health Plans,
22 AM.J.L. & MED. 301, 327 (1996) (arguing that grievance procedures must include prompt
decisions by an unbiased decision maker, as well as representation available for the patient).
Rodwin, supra note 182, at 1379 (arguing that these grievance procedures lack oversight by
agencies not affiliated with the HMO, are difficult to access, and do not conform to the
requirements of due process); Stayn, supra note 186, at 1719 (arguing that Medicare recipients
should be given assistance in grievance procedures, possibly by a physician not affiliated
with the patient’s health plan).

197. Rodwin, supra note 186, at 1347-1358 (arguing that consumers should join together
in advocacy groups, alliances, or cooperatively arranged MCOs to ensure that adequate
grievance procedures are available).

198. For a discussion of the failure of Clinton’s health care reform plan in Congress, see
generally, Manish C. Shah & Judith M. Rosenberg, Essay: Health Care Reform in the 103rd
Congress — A Congressional Analysis, 33 HARV. J. ON LEGIS. 585 (1996).

199. See discussion supra section II-C.

200. See supra section I1I-B.

201. See supra section IV-B.

202. See supra sections I1I-C and III-D.

203. See supra section IV-B.
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pel theories, as well as the theories of negligent selection, credentialing, super-
vision, and retention, to impose liability on hospitals.?? If the courts extend the
scope of these theories to include HMOs, plaintiffs will have another avenue of
recourse against their HMOs. Moreover, considering the current course of
decisions in the Sixth Circuit, it is also probable that these types of claims would
survive ERISA’s preemption clause.*®

Although HMOs may play a valuable role in increasing access to health
care by reducing health care costs, a balance must be struck between cost con-
tainment and consumer safety. To that end, state and federal legislatures must
continue to assess the need to increase regulation of managed care organiza-
tions. In addition, Congress should amend ERISA so that state attempts to regu-
late HMOs, and state common law claims against HMOs are not preempted 2

In the meantime, consumers should form advocacy groups to demand in-
creased governmental regulation of health maintenance organizations. Hope-
fully, the strength of numbers will directly impact upon the practices of Health
Maintenance Organizations and create fairness in HMO grievance and appeal
procedures.

Amy K. FEHN

204. See supra notes 139 and 140.
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