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fact to account to a court.247 A court can, of course, require an agent
to account if there is an allegation of impropriety.248

Like the principles governing liability, the level of court supervi-
sion of agents under durable powers of attorney should be higher
when the principal is incompetent. At the very least, a court should
order the agent to account if there is a suggestion by an interested
party that the agent is mismanaging the principal’s assets. Because
any property fiduciary has a duty to maintain accurate records, a duty
to account would not be unduly burdensome.

With respect to the limits of the agent’s liability, the agent’s duty
to act should be lessened in situations in which the agent lacks the
power to act.24? In California, for example, a competent spouse can
control his or her incompetent spouse’s interest in community prop-
erty.250 Thus, an agent under a durable power should not be held lia-
ble for failing to act with respect to community property when the act
is not permitted by the competent spouse. Similarly, if a power of at-
torney does not authorize an act because of the language of the instru-
ment itself, the agent cannot, in fairness, be held liable for failing to
perform the act.251

247. E.g., Mo. AnN. StaT. § 404.727.1 (Vernon 1996)(allowing principal to petition for
accounting by agent while principal is competent and allowing interested party to
petition for accounting if principal is disabled). See Lombard, supra note 3, at
197. Cf. Finn-Deluca, supra note 69, at 893 (citing Joun R. Pricg, Price on Con-
TEMPORARY EsTaTE PLANNING 325 (1992))stating agent under durable power of
attorney has no duty to account to the court).

248, See Lombard, supra note 3, at 197. See also Sturgul, supra note 32, at 23 (sug-
gesting provision in power requiring periodic accountings by agent ameliorates
potential for problems resulting from lack of judicial supervision).

249. See, e.g., CarL. Pros. Copk § 15401(c) (West Supp. 1996)(providing agent under
durable power of attorney may not amend or revoke trust unless trust instru-
ment expressly allows); In re Estate of Denlinger, 297 A.2d 478, 481 (Pa.
1972)(noting fiduciary not liable for losses he could not prevent, in this case a
dedcrease in the value of real property as a result of an amendment to the housing
code).

250. CaL. Pros. CopE § 3051 (West 1996); CoLLIN ET AL., supra note 2, § 2.04, at 2-12,

251, Courts often state that powers of attorney are to be strictly construed. E.g.,
Sevigny v. New S, Fed, Sav, & Loan Ass'n, 586 So. 2d 884, 886 (Ala. 1991); Kotsch
v. Kotsch, 608 So. 2d 879, 880 (Fla. Dist. Ct. App. 1992); King v. Bankerd, 492
A.2d 608, 611-12 (Md, 1985). See also Sturgul, supra note 32, at 30 (discussing
need for specificity in instruments).

There are several ways that a document might be interpreted to exclude cer-
tain powers. First, if a durable power of attorney specifically grants certain pow-
ers, a judge could hold that a specific power not included is not granted, even in
the face of a provision granting general authority. E.g., King v. Banderd, 492
A.2d 608, 612 (Md, 1985)(discounting general grants of power as “meaningless
verbiage”), See Sturgul, supra note 32, at 30. Second, a court could construe a
provision granting general authority in such a case as giving only the additional
powers needed to carry out the specifically granted powers. E.g., Sevigny v. New
S, Fed. Sav. & Loan Ass'n,, 586 So. 2d 884, 886-87 (Ala. 1991). See Sturgul, supra
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Furthermore, a situation may arise in which the agent cannot act
with respect to a particular asset as a result of circumstances beyond
the agent’s control. For example, a durable power of attorney which is
not notarized may not be valid to convey real property located in a
particular state. In such a case, the agent should not be held liable for
failing to act when he cannot act. On the other hand, the agent should
not simply allow the property to waste away, and perhaps has a duty
to institute a guardianship proceeding with respect to the real prop-
erty. One reasonable alternative would be to empower a court to allow
actions that are otherwise impermissible under the durable power of
attorney. This would allow an agent to act as a limited guardian with
court supervision,

In sum, then, there should be a difference between the standard
governing the behavior of an agent of a competent principal and the
standard governing the agent of an incompetent principal.252
Although differing standards lead to difficulties, they are necessary to
both respect and protect the principal.253

The balance between protecting the interests of the principal and
maintaining the flexible efficiency of the durable power of attorney is
difficult to design. Some have expressed concern that too much regu-
lation of agents defeats the goal of the durable power of attorney.254
In addition, commentators fear that too much court supervision of
agents is undesirable. More court supervision is warranted, however,
when the principal is incompetent.255

The law governing use of a durable power of attorney should be
changed to enhance the agent’s duty. In the past, protection of assets
of an incompetent was accomplished in one of two ways. The person
could either create a trust while competent, or a court could appoint a
guardian when the person lost competence. Both mechanisms are di-
rective. The trust instrument directs the trustee to act and the guard-

note 32, at 30. See generally Finn-Deluca, supre note 69, at 894 (discussing vari-
ous approaches to interpretation of durable powers of attorney).

252. This point is not often discussed, although at least one commentator has hinted
at it. Lombard, supra note 3, at 197-98. In discussing the rights of third parties
to petition a eourt for an accounting by an agent, Lombard notes that there is an
“important difference between ordinary conduct by an attorney-in-fact and con-
duct by an attorney-in-fact under a Durable Power after the principal [has] be-
come incompetent.” Id. at 198. Lombard concludes that third parties should not
be permitted to interfere with the principal-agent relationship while the principal
is competent, Id.

253. See Lombard, supra note 3, at 198 (discussing difficulty of drafting statute that
appropriately regulates agents of both competent and incompetent principals).

254. Lombard, supra note 3, at 198 (suggesting desirable flexibility of durable power of
attorney could be curtailed by overregulation of the agent’s acts).

255. See Friedman & Savage, supra note 90, at 274 (noting that incompetent benefi-
ciaries of fiduciary relationships are “thought to need special protection” and that
fiduciaries are under closer court supervision when their wards are incompetent).
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janship statute directs the guardian to act. The difficulty of using a
durable power of attorney to accomplish the same purpose is that the
durable power is merely an empowerment mechanism, Under current
]law, the principal is left to rely largely on the agent’s sense of duty to
protect the principal’s assets. Because the durable power of attorney
is intended to function as an alternative to guardianship law, the prin-
ciples that courts apply after the principal loses competence should
more closely resemble guardianship law than traditional agency law.

Aside from enhanced protection of incompetent principals, another
salutary effect of a better-defined standard of behavior for agents
under durable powers of attorney would be a likely increase in the
willingness of third parties to deal with agents. Many have noted that
third parties sometimes refuse to deal with agents under durable pow-
ers.256 Without a reasonable assurance that third parties will deal
with the agent, the durable power of attorney is not an acceptable al-
ternative to either the trust or a guardianship in the event of
disability.257

If a heightened agent duty is adopted, the clear possibility of liabil-
ity might discourage corporate fiduciaries from serving as agents
under durable powers of attorney. This does not raise a significant
issue because most corporate fiduciaries are reluctant even now to
serve as agents.258 In fact, a better-defined standard of behavior for
agents under durable powers of attorney might make corporate fiduci-
aries more willing to serve as agents because it is easier to act in ac-
cordance with a known duty than to act in accordance with a vague
duty.

The same is true for individuals deciding to serve as agents.
Again, the argument that a higher standard will discourage individu-
als from serving as agents is not compelling. Most agents are family
members or close friends who serve because they feel bound to do se.
For such agents, a clearer standard is desirable because they can get
advice about what is required of them and act accordingly.259

In addition, attorneys should avoid the use of broad exculpatory
clauses. Even a heightened level of agent responsibility imposed by
courts will not help the incompetent principal whose agent is pro-
tected by an exculpatory provision.

256. E.g., Lombard, supra note 3, at 201.

257. Id.

2568, Id. at 203, Based on personal experience and conversations with other attorneys,
Lombard suggests that corporate trustees prefer to serve only in the “true fiduci-
ary [roles] of trustee and guardian.” Id.

259. See, e.g., Estate of Griffin, 160 Misc. 2d 871, 874 (N.Y. Surr. 1994)(acknowledging
principal’s sister, who served as agent under durable power of attorney, appeared
too unsophisticated to understand fiduciary role).
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VII. CONCLUSION

Looking at the state of the law as it exists today, one is left with
the uneasy feeling that durable powers of attorney are being used
with a great deal of faith that things will work out for the best. Cli-
ents are being told that the agent under the durable power of attorney
will be able to take care of all of the principal’s financial needs in case
of the principal’s disability. While this is true, such advice probably
leaves many clients believing that the agent is under a duty to protect
them in case of disability.

The agent, on the other hand, probably feels that although he is
empowered to act on behalf of the principal, he is under no duty to do
so. The fact that it is generally agreed that the agent is held to some
fiduciary standard when he acts does not answer the larger question:
should a duty to act be imposed on the agent?

Courts should adopt a rule that, once an agent agrees to serve as
an agent, the agent should act for the principal whenever the interests
of the principal require action, and whenever the principal would have
intended action. After the principal loses competence, this standard
would require the agent to assume control of all of the principal’s as-
sets. Further, an agent’s power to resign after the principal becomes
incompetent should be limited so that there will be continuous man-
agement of the principal’s assets.

If the agent is unwilling to accept the responsibility that this
heightened duty entails, then he should refuse to serve as agent. At-
torneys often state that the purpose of creating a durable power in
disability planning is to avoid a guardianship proceeding. However,
this is somewhat misleading. The true purpose is to provide an effec-
tive alternative to a guardianship. If the agent under a durable power
is not held to a standard similar to that of a guardian once the princi-
pal is incompetent, then the use of a durable power of attorney is sim-
ply not an effective alternative. Indeed, if the agent is unwilling to
take responsibility for managing the principal’s assets, or to assume
the potential liability that would flow from nonmanagement or mis-
management of those assets, then a guardianship would better serve
the interests of the principal.

It could be argued that this proposed higher standard of conduct
will discourage people from agreeing to serve as agents. If it discour-
ages people who would not be diligent in their roles as agents from
serving as such, then vulnerable members of our society would be bet-
ter protected than they are under the law as it now exists. On the
whole, the burden of any loss of flexibility in the durable power of at-
torney will be far outweighed by the benefit of having it function as
the truly effective alternative to guardianship that its creators in-
tended the durable power of attorney to be.




